
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at http : //books . google . com/| 



Digitized by 



Google 




Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



THE SOUTH AUSTRALIAN LAW REPORTS. 



REPORTS OF CASES 

ARGUED AND DETERMINED 

IN THE 



d5>'^ 



SUPREME CODRT OF SOUTH AUSTRALIA. 



J. W. DOWNER, 

A PRACTITIONER OF THE SUPREME COURT. 



Vou VIIL— 1874. 



ADELAIDE : 
ANDREWS, THOMAS, & CLARK, PRINTERS, 



ORKNFELL STRXBT. 



1875. 



Digitized by 



Google 



L28213 

KU^ 2 2 ^I 



Digitized by 



Google 



JUDGES OP THE SUPREME COURT. 
1874- 



SiR Richard Davies Hanson Chief Justice, 

Edward Castees Gwynne, Esq. ...... Second Judge. 

William Alfred Wearing, Esq. Third Judge. 



IPrimiTS luTige in Sqttttg : 
Edward Castres Gwynne, Esq. 



Digitized by 



Google 



Digitized by 



Google 



INDEX OF CASES REPORTED. 



Andrews, Palmer v. 281 

Brady v. Brady 219 

Bridgart v. Grooves 277 

Buckett V. Knobbe 86 

Burnett, Tothill v 75 

Burra Railway Act, Lands Clauses Consolidation and 

In re Masters . . 54 

Cherry v. Fuller 113 

Davies v. Jones 127 

District Council of Olanville, In r« Ex parte Strang ways . 38 

District Council of Olanville, In re Ex parte Hindmarsh 255 

Dolahan, Moore v 77 

Fischer, In re 57 

Fuller, Cherry V. .113 

Golden Reef Mining Company, Limited, and the Companies 

Act, 1864, In re, Ex parte Ward 241 

Grooves Bridgart v 277 

Hindmarsh Ex parte, In re The District Council of Glauville . 255 

Hodgson V, Orr 273 

Jones, Davies v 127 

Juriet, Tumbling Waters Company v 131 

Kapunda United Tradesmen's Company, In re 55 

King, Miles v 202 

Knobbe, Buckett v. . , . * 86 



Digitized by 



Google 



Yl CASKS RBPORTBD. 

Paf.. 

Lands Clauses Consolidation and The Burra Railway Act, 

1869, In re Masters 54 

Lean v. Maurice 119 

Levi, In re 144 

Lord, Tranter v 81 

Masters, In re, and Lands Clauses Consolidation and the 

Burra Railway Act, 1869 54 

Mattawarrangala Company, In re 137 

Maurice, Lean v 119 

Miles V. King - 202 

Moore v. Dolahan 77 

Orr, Hodgson v 273 

Palmer v. Andrews 282 

Ragina v. Townsend 72 

Stanley, In re 53 

Strangways Ex parte. In re The District Council of Glanville 38 

Talisker Mining Company, In re 289 

Taylor, White v. 1 

Tothill v. Burnett 75 

Townsend, Regina v 72 

Tranter v. Lord 81 

Tumbling Waters Company v. Juriet 131 

Wadham, Yam Creek Gold Mining Company v. ... 141 
Ward Ex parte, In re The Companies' Act, 1864, and the 

Golden Reef Mining Company, Limited .... 241 

West. In re - . 84 

White V. Taylor 1 

Whittaker, In re 45 

Winn's Gold Mining Company v. Wyld 66 

Wyld, Winn's Gold Mining Company 66 

Yam Creek Gold Mining Company v. Wadham . . .141 



Digitized by 



Google 



TABLE OF CASES CITED 



IN THW VOLUME. 



Fag*. 

Abbott, Gale v 223 

Adam, Page v 239 

Alcock, Robinson v 122 

Alexander, Hart v 184 

Anglo- Egyptian Navigation 

Dracachi Co., v. . . , , 129 
Anglo- Greek Steam Company, 

In re 244, 248 

Arcbbold v. Scull ey ... 35 
As h 5?, <'ar jBar^e Fisher . . .114 
At torney-General v. Birming- 
ham Corporation ... 10 

-T V. Cleaves . 15 

V. Colney 

Hatch Lunatic Asylum . 10 

_^__ «,-^ V. Gee . . 14 

. V. Kingston 

Corporation 14 

V. Leeds 

Corporation 8, 35 

V. Mayor of 

Dublin 225 

Bain v. Whitehaven and Fur- 
nftss Junction Railway Co. 

*. 68, 70 

Ballv. Ray 11 

Bartholomew, East Gloucester 
Railway Company v. . . 68 

Baxendale, Rice v 205 

Beale, Scott v 185 

Bell, Rt 147, 170 

Bentham v. Wiltshire ... 239 
Berlin Great Market Company 

In re 243, 247 

Bicket V. Morris 7 

Bird V.Lake 12 

Birmingham, Bristol, and 
Thames Junction Railway 

Co. V. Locke 69 

Birmingham Corporation, At- 
torney-General V. ... 10 
Blackmore, Dobson & Sutton v. 18 

Boler, Ex parte 162 

l^oWsjidi^ ICx parte 167 

Bothomley v. Squire .... 230 
Boulton, Burn v. . . . 179, 187 



Bowles, Jones v 228 

Bray v. Macdonald . . 222, 224 

Bright v. Walker 11 

British Columbia Sawmill Co. 

v. Nettleship 214 

Brooksbank, Smith v. . . . 224 

Brown, Ex parte 114 

v. Gordon 185 

Brumhtt, '1 horpe v 23 

Buckland, Hughes v. . . . 274 
Burdick v. Garrick . 162, 167 

178, 1S3. 1S6, 194 
Burn v. Boulton . . . 179, 187 

Bussy V. Story 100 

Butler, Walker v 187 

Caimcross v. Lorimer . . . 15 
Calvert, Wrightson v. ... 79 
Capel v. Child . 257, 262, 264, 271 
Carpenter, Lowe v . . . . 11 
Carruthers' Assignees v. Nolte- 

nius 113 

Chamberlain v. King . . . 275 
Cheltenham Railway Com- 
pany, Gordon v 10 

Child, Chapel v. 257, 262, 264, 271 
Cleave v. Jones ... - . 1 89 
Cleaves, Attorney- General v. 15 
Clowes, Ex parte . . . 184, 185 
Colney Hatch Lunatic Asylum, 
Attorney-General V. . . 10 

Cooke V. Forbes 14 

Coombe, Edwards v 222 

Cooper V. Hubbuck .... 23 
Cricnmore, Theobald v. . . 274 
Crossley v. Lightowler ... 8 
Crosman. Manning v. 82, 83, 

87, 90, 91, 92, 98, 105, 100 
Croucher, Slim v. .... 225 
Curtis v. Fulbrook .... 239 

Dakins, Ex parte . . . . 60, 64 
Davenport v. Goldberg ... 16 

Devon, Ward v 2.39 

Dickinson, Orr v 233 

Dobson & Sutton v. Black- 
more 18 



Digitized by 



Google 



CASES CITED. 



Doe d. Hampton v. Shotter . 221 
Doody, Kelly v. . . 88, 90, 92 
Dracachi v. Anglo - Eg>'ptian 

Navigation Co 129 

Dubbins, Patching v. ... 10 
Dublin (Mayor of), Attorney- 
General V 225 

Durrant, Goldsworthy v. . . 225 

Eaden v. Firth ... 16, 21, 37 
Eiist Gloucester Railway Co. 
V. Bartholomew .... 68 

V. Price 133 

Edward» v. CoQmbe .... 222 
Elmhirst v. Spencer .... 15 

Evans, Spackman v 139 

Everett v. Robinson . . . .165 

Farrantv. • • 76 

Farwell, Harris v 186 

Fidia Maorgiore, The . . 127, 129 
Fi?th, Eaden v. . . . 16, 21, 37 
Fisher Ex parte, re Ash . .114 
Fleming, Peninsular Co. v. . 142 
Flower, Rolfe v. 181, 184, 194, 199 
Foolcher. fie ... • 147, 170 

Forbes, Cook v 14 

Forbes v. Peacock . . 78, 239 

Fothergall's Case 143 

Freedom. The .... 127, 129 

Ful brook, Curtis v 239 

Fynney, Gaunt v 21 

Gale V.Abbott 23 

Garrick, Burdick v. . 162, 167 
178, 183, 186, 194 

Gaunt V. Fynney 21 

Gee, Attorney- General v. . . 14 

Gibson v. Ingo 225 

Goldberg, Davenport v. . . 16 
Goldsmid v. Tunbridge Wells 

Commissioners .... 9 
Goldsworthy v. Durrant . . 225 

Gordon, Brown v 185 

V. Cheltenham Rail- 
way Company .... 10 
Gosslett, Johnson v. ... 71 
Great Northern Copper Mining 
Company of Australia, In 

re . ' 244 

Railway Co. , Hill v. 11 

. Swalne v. 22 

Great Western Railway Com- 
pany, O'Hanlan v. 205, 214 

Swansea Canal 

Company v 228 

Greene v. Hearne .... 275 
Grimsditch, Worthington v. . 187 
Gullick v. Tremlett .... 10 
Guppy, Stevens v 17 

Hammersmith Rent Charge 

Case .... 256, 263, 271 
Hampton (Doe d.) v. Shotter . 221 



Harris v. Farwell 185 

v. Rickett. . . 113,116 

Hart v. Alexander .... 184 

Leete v 274 

Haskew's Case 247 

Hawking, Ex parte .... 248 

Heane, Tippetts v 179 

Hearne, Green v 275 

Heaton Ex partem re Moxon 164 
166, 177, 185 

Haggle, Roberts v 67 

Henning v. Swinnerton . . . 232 
Hertz V. Union Bankof London 17 

Hicks V. Powell 121 

Hiern v. Mill 11 

Hill V. Great Northern Rail- 
way Company .... 11 
Hoddinott, Samson v. . . . 7 
Hodgson, Nash v. . . 179, 187 
Hooper's Estate, Re . . . . 11 
Hop and Malt Exchange Com- 
pany 240 

Houghton-v. Reynolds . 229, 240 

Hubbuck, Cooper v 23 

Hughes v. Buckland .... 274 

Hunt, Wicks v .15 

Hutton V. Scarborough Cliff 
Hotel Co 142 

Ingo, Gibson v 225 

Irish Peat Company v. Phil- 
lips 69 

Jackson, Ex parte .... 184 

Jameson, Smith v 167 

Janeway v. Snewin .... 67 
Jardine, Lyall v. . 147, 170, 198 
Johnson v. Qoslett .... 71 

JolUffe, Ex parte 233 

V. The Wallasey Local 

Board 275 

Jones, Cleave v ^ . 189 

V. Bowles 224 

V. Williams . . * . 274 

Judge, Selmes v 275 

Kean, Waterhouse v. . . . 275 

Keating, Marsh v 167 

Kelly V. Doody . . 88, 90^ »2 

Kidgill V. Moore 18 

King, Rochdale Canal Co. v. 21, 35 

Chamberlain v 275 

Kingston Corporation, Attor- 
ney-General V 14 

Kitchin, Lord Norbury r. . . 7 

Lake, Bird v 12 

Lange v. Ruwoldt . 88, 89, 92, 93 
Langley Mill, Steam, and Iron 

Company, Inre . . . . 247 
Lawrence's Case ..... 138 
Leeds Corporation, Attorney- 

(ieneral v 8, 35 

Leete v. Hart 274 



Digitized by 



Google 



CASKS CITSD. 



Price, East Gloucester Rail way- 
Company V 133 



Lickbarrow v. Mason . . .128 
Lightowler, Crossley r . . 8 
•Locke, Birmingham, Bristol, 

and Thames Junction Kail- = Kay. Ball v. . 

way V. 69 | Regina v. Wright . 

Reynolds, Houghton v. 



Pi««. 



London and County Coal Com- 
pany, In re 244 

Professional Building 

Society, In re . . . 250 

; — Suburban Bank, In re 250 

Lorimer, Cairncross v. . . . 15 
Loveland, Warburton v. . .121 
Lowe V. Carpenter . . . . U 
Lyall V. Jardine . 147, 170, 198 

Macdonald, Bray v. . 222, 228 
McKechnie v. \ aughan . . 79 
Manning v. Crossman 82, 83, 87, 
90, 91, 92. 98, 105, 10() 
Marsh v. Keating . . . .167 
Martin v. Powning .... 228 

V. Up?hot 274 

Mason, Lickbarrow v. . . .128 
Metropolitan ISaloon Oirnibus 

Company, A>|>«rf« Hawking 

248, 253 

Mill, Hiern v 11 

Moor, Kidgill v is 

Hordaunt v. Mordaunt . . 231 

Morris, Bickett v 7 

Moxon Re, Ex parte Heaton 164, 
166, 177, 185 
Mumford v. Oxford, Worcester, 
and Wolverhampton Rail- 
way Company 18 

Murgatroyd v. 'Robinson . . 12 

Nash V. Hodgson . . . 179, 187 
Nepoter, The .... 127, 129 
Nettleship, British Columbia 

Sawmill Company v. . . . 214 i 
Noltenius, Carruthers's | 

Assignees v 113 

Norbury, Lord, v. Kitchin . 7 I 
Nottingham Board of Guar- 
dians, The, Wialker v. . . 275 i 

O'Hanlan v. Great Western 

Company 205, 214 

Orchard, Roberts v 274 

Orr V. Dickinson 233 

Owen, Parry v 222 ! 

Oxford, Worcester, and Wol- j 
verhampton Railway Com- 
pany, Muniford v 18 



Rice V. Baxencfale 
I Richards, Southampton 
' Co. " 



. . 11 
. . 73 

. 229, 240 
. . 206 

Dock 



113, 116 
. . 67 
. . 274 
. . 16 
. . 165 
. . 12 
122 



Page V. Adam 239 | 

Parry v. Owen 222 

Patching v. Dubbins ... 10 | 
Peacock, Forbes v. . . . 78, 239 1 
Peninsular Company v. Fleming 142 \ 
Phillips, Irish Peat Company v. 69 • 

Powell, Hicks v 121 | Taite's case 132 

Powning, Martin v 228 . Theobald v. Crichmore . . 274 



Rickett, Harris v. 
Roberts v. Heggie 

V. Orchard . . 

Robertson v. Thompson 
Robinson Everett v. 

Murgabroyd, v 

V Alcock __ 

Rochdale Canal Co. v. King 21, 35 
Rolfe V. Flower 181, 184, 194, 199 
Ruwoldt, Lange v. 88, 89, 92, 93 

■ Sampson v. Huddinott ... 7 
, Sanderson's Patent Associa- 
tion, In re 244 

\ Saunders v. Smith .... 24 

I Savag-% Simpson v 19 

• Scarborough Cliff Hotel Co., 

I Hutton V 142 

' Scott V. Beale ...... 185 

ScuUey, Archbold v. ... 35 

Selfe, Walker v 7 

Sellar, Ex parte 59 

Selmes v. Judge 275 

Shaw, Ex parte 165 

! Ship's case 136 

; Shotter, Doe d., Hampton v. . 221 
I Simpson v. Savage .... 18 

I Slim V Croucher 225 

I Smith, Saunders v 24 

' V. Brooksbank ... 224 

v. Jameson . . . .167 

Snewin, Janeway v 67 

Southampton Dock Co. v. 

Richards 69 

Spackman v. Evans . . . .139 
Spencer, Elmshirst v. ... 15 
Squire, Bothomley V. ... 230 
St. Cloud, The ... 127, 129 
St. Helen's Smelting Com- 
pany, Tipping V 8 

Stevens v. Guppy . , . . 17 

Stewart's case 136 

Suburban Hotel Co., /» re 243, 246 
Sutcliffe, Wood v. . . 12, 14, 35 
Sutton, Dobson and, v. 
Blackmore ...... 18 

Swaine v. Great Northern 

Railway Company ... 22 
Swansea Canal Company v. 

Great Western Company . 228 
Swinnerton, Henning v. . . 232 



Digitized by 



Google 



X. 



CASES CITBD. 



P<«c«. 

Thompson, Koberteon v. . . 16 
Thorpe v Brumfitt .... ^3 
Tippetts V. Heane . . . .179 
Tipping V. St. Helen's Smelt- 
ing Oompany 19 

Topping, iix parte . . ... 165 
Tremlett, Gullick v. ... 10 
Tunbridge Wells Commiii- 

sioners, Goldsmid v. . . . 9 
Turner i?<?, S.r |>ar<« Woodward 164 
Tyrie v. Warren 116 

Union Bank of London, Hertz v. 17 
Upshot, Martin v 274 

Vaughan, McKechnie v. . . 79 

Walker v. Butler .... 187 

V. The Nottingham 

Boanl of Guardians 27o 

Bright V 11 

Wallasey Local Board, The, 

JoUiffe V 275 

W^lsh, In re 221 

Walker v. Selfe 7 



Pac». 

War burton v. Loveland . . 121' 

V^d,!^, Ex parte 167 

V. Devon 239= 

Warren, Tyrie v 116 

Wateriall, -fx/>aWe . . 148,171 
Waterhouse v. Kean . . . 276 
Watson, Ex parte . . 167, 185 
Wellesley v. Wellesley . . 229 
West Surrey Tanning Com- 
pany, In re ... . 243, 248 
Whitcomb v. Whiting . 179, 187 
Whitehaven and Furness Junc- 
tion Railway Co., Bain v. 68, 70' 
Whiting, Whitcomb v. . 179, 187 

Wicks V. Hunt 15 

Williams, Ex parte ... .184 

Jones V 274 

Wiltshire, Bentham v. . . . 239 
Wood V. Sutcliffe . . 12, 14, 35 
Woodward, Ex parte, SeTnmeT 164 
Worthington v. Grimsditch . 187 

Wright, Regina V 73 

Wrightson v. Calvert . . . 79 

Vernon v. Vernon .... 231" 



Digitized by 



Google 



THE 

SOUTH AUSTRALIAN LAW REPORTS. 

1874. 



SUPREME COURT. 

gwynne, pbima.ry judoe,] [equity. 

28, 29, 31 October, 4. 5, 7, 13, 14, 20, 21 November, 1873, 
10 March, 1874. 

White v. Taylor. 

POLLUTION OF STREAM. — PresoHptive right — Laches -^ 
Acquiescence — Interlocutory Injunctions — Injunctions on hearing, 

A Bill of Complaint filed hy a riparian owner y set out, amongst other 
things^ that at a period more than twenty years before the institu- 
tion of this suit the defendant had commenced certain wool-washing 
operations J the effects of which were to pollute the stream of the 
river, but owing to the small extent of such operations the pollution 
had not become sensible until some six years previous to the filing of 
the Bill, when the plaintiff and other riparian owners had 
addressed a circular to the defendant requesting that steps might 
be taken to remedy the evils complained of, and to compensate such 
riparian owners for the damage sustained. 

To this circular there was no reply, but for some time afterwa/rds the 
nuisance considerably abated, so that theplaintiff refrained from 
legal proceedings until compelled to do so by a recent renewal of 
the pollution. 

The defendant, by his answer, admitted, amongst other things, the 
carrying on the said trade, and averred that he had done so for a 
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period of twenty -fowr years and upwards, hut denied that the river 
had been in any way polluted by reason thereof, and also denied 
that there had been any diminution in the work carried on after the 
receipt of the circular before referred to. 

The defendant also claimed a prescriptive right to theuse of the water 
for the purposes of his said trade^ and setup that the plaintiff^ had 
deprived himself of all right to relief by his laches. 

His Honor being of opinion that the evidence established the fact that 
the river was wholly or in part polluted to the extent complained of 
by the operations of the defendant, 

Held — 1. That the averment of the defendant, in his answer, that the 
river never had been polluted by him, was inconsistent with and 
negatived any claim by prescription to use the same in such manner 
as to pollute the stream. 

2. 2%at in order to show that the plaintiff had, by his laches, 
deprived himself of his claim to relief, it would be necessary to 
prove, not merely that he had failed to prosecute with diligence, but 
that he had stood by and allowed the defendant to incur expense 
without taking steps to prevent his so doing, and that where there is 
a Statute limiting the time within which proceedings might be insti- 
tuted there might be acquiescence, but there would not be laches to 
deprive a party of his remedy if proceedings were taken within the 
statutory limit. 

Principles regulating and granting of interlocutory and injunc- 
tions on hearing distinguished. 

3. It is optional with, and not obligatory on, the Primary Judge to 
postpone the granting of an injunction until questions of fact or 
title have been decided at law, and the Primary Judge will not so 
postpone except in cases of doubt. 

4. It is no answer to a Bill, praying for an injunction to restrain a 
nuisance, that there are contributors to such nuisance not parties to 
the suit, unless such contributors are acting in concert with the 
defendant. 

5. The pollution of a stream is an injury to the inheritance in respect 
of which one entitled in reversion to the land through which the 
stream flows is entitled to institute a suit in Equity, or to recover 
damages by action. 

This was a bill filed by Charles White, of the Reedbeds, grazier, 
setting out that he was seised in tail male of about 335 acres of 
land at the Reedbeds, forming a beautiful and valuable property, 
and that a great part of its beauty and value consisted in the 
River Torrens, which ran through part of the estate in a defined 
stream, and then spread itself over the westernmost portion of the 
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property in a marsh or swamp. The river flowed Id a clear stream, 
with a sandy bottom, and contained a large number of native fish, 
and the water was of very good quality, and well fitted for culinary 
and domestic purposes. About the year 1865 the river became 
polluted. The amount of water in the stream was subject to con- 
siderable fluctuation ; in the winter time, between the months of 
June and September, it being full and tolerably rapid, but in the 
summer, and generally during the rest of the year, the water was 
of small quantity and ran slowly, and in the year 1870, which was 
a very dry season, the stream entirely ceased to run. In summer 
the river was subject to considerable and rapid increase after heavy 
rains, which flush the stream, causing it to rise from ten to twelve 
inches above its natural summer level. At about three miles and 
a-half above the estate were some fellmongery and wool-washing 
works on the south bank of the river, which works were in the 
possession of and conducted by the defendant. Ever since the 
death of his father the plaintiff and his mother have resided in the 
house on his said estate, and the plaintiff has carried on the 
business of a grazier and agister of cattle, and one of the principal 
inducements to dealers to place their horses and cattle with him, 
especially in the summer time, was the abundance of grass and 
water on the property, The defendant commenced his business 
of a fellmonger and woolwasher in the year 1847, and had from 
that time continued to wash wool and sheepskins, and the wool 
obtained from a certain process known as sweating sheepskins in* 
the said stream, and had turned or allowed to flow or run into the 
stream, the soap, soda, and other materials used in such washing, 
and the dirt, filth, grease, and animal matter and refuse washed 
out of such wool. When, however, the defendant commenced his 
business his operations were small, and the materials used in the 
said business and the matter so washed out was for several years 
very inconsiderable, and did not affect the property of the plaintiff 
to any sensible extent; but the business of the defendant had 
gradually grown larger, and particularly about six years ago the 
quantity of wool washed so much increased that its pernicious 
effects were clearly perceptible, and since that time the amount of 
washing and refuse had gone on increasing, and as a consequence 
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now and for -some time past the River Torrens, below the defen- 
dant's works, was foul, noxious, and offensive, often of a dark 
colour, and sometimes very thick and black, with a greasy scum on 
the surface, and depositing a black mud in its bed and a greasy 
scum on the banks. The result was that the fish were killed, the 
horses and cattle refused to drink unless compelled by excessive 
thirst, the water was rendered useless for washing or domestic pur- 
poses, and the stench from it was often so very great and offensive 
that it could be smelt at a great distance, often as far as 700 
yards from the river. When the current was rapid the evils com- 
plained of were only apparent while the wool-washing operations 
were going on, and at night, or on Sundays, when the works stopped, 
the water became clear. The defendant also had erected a dam 
across the stream opposite to the west end of his works, and a 
short distance above a bridge known as Taylor's Bridge. The 
water where impounded by this dam was several feet deep, and the 
defendant, after washing his wool, when one of the flushes came 
down the river, raised the dam, and for many hours afterwards the 
water was rendered totally unfit for use. By reason of the 
pollution of the water, as set out, the plaintiff has been put to the 
expense of (digging wells and erecting tanks to supply the necessary 
water for domestic purposes and the necessities of his business, 
and his said business as a grazier had also considerably suffered. 
On the 16th July, 1869, the plaintiff and other riparian owners 
* addressed a circular to the defendant and others carrying on similar 
trades in his neighbourhood, requesting that steps should be taken 
to remedy the evils before mentioned, and also compensation 
awarded. To this circular no reply was made. Legal proceedings 
were next threatened, and subsequently, in November, 1869, a 
public meeting was held at Hindmarsh for the purpose of consi- 
dering what steps should be taken for the protection of the trades 
then being carried on upon the River Torrens ; and at such meeting 
it was resolved to present a petition of the residents in the District 
of West Torrens to the House of Assembly, praying that measures 
should be taken to legalize the carrying on such trades throughout 
the colony as tanning, currying, wool- washing, soap-boiling, brewing, 
and boiling-down. Shortly after such meeting the nuisances corn- 
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plained of considerably abated, and the plaintiff consequently did 
not then take the proceedings threatened. Recently, however, all 
the objectionable operations above detailed had been resumed, and 
consequently all the evil consequences were now as badly felt as 
before. 

Prayer. — 1. That the defendant, his workmen, agents, and 
servants might be restrained by the injunction of the 
Court from placing, or throwing, or turning, or causing, or 
allowing to run or mix with the said stream or River 
Torrens, any noxious or deleterious fluids, or sub- 
stances whereby, or in consequence whereof, the water 
in the said stream or river, where it runs through or 
near the plaintiff's premises, was or might be fouled or 
polluted, or rendered noxious or offensive ; or whereby, 
or in consequence whereof, the plaintiff was or might be 
injured or affected in the comfortable or beneficial 
enjoyment of the house and premises devised by the 
said will. 

2 That the defendant might pay the costs of the suit. 

3. For general relief. 

The defendant, John Taylor, of Thebarton, fellmonger, by his 
answer admitted that he conducted the business, the cause of the 
alleged nuisance, and had done so for a period of twenty-four years, 
but alleged that the quantity of impurity flowing into the river 
was very small, as the wool-washing had been conducted in the 
following manner : — The wool was first placed in a boiler of hot 
water, and when sufficiently clean it was taken out and strained, 
and the water ran back into the boiler. The wool was then taken 
into the river and washed. All the grease came out in scouring, 
and remained in the boiler. The boilers used were emptied about 
once a month, but before that was done they were allowed to 
remain until all the grease, dirt, filth, and animal refuse had 
settled, and the water was clear ; it was then allowed to drain into 
the river, and the sediment which remained in the boilers was used 
for manure. The boilers were kept filled with clear water, and 
were not emptied at all during the process of SQOuring. A small 
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portion only of the wool required that process, and last year the 
quantity was particularly small, owing to the wool being generally 
in a clean condition ; the quantity of soap and soda used, also, 
was very small, as the latter was apt to injure the wool ; two gallons 
of soap and soda would last for two days. Last year no soda had 
been used, and a much less quantity of soap, in some cases none 
at all. When the wool was washed in the riyer the grease did not 
come out, only the sand and dirt, it being an advantage to keep 
the former in the wool. It was denied that the water impounded 
by the dam was rendered more impure thereby, or that floodgates 
were opened for the purpose of cleansing it when a flush came 
down ; the object of such opening was alleged to be to prevent the 
dam being washed ^way. The defendant also denied that the fish 
had died in consequence of the pollution of the water, the only 
occasion when that had occurred being last summer, when the 
intense heat and the small quantity of water killed them ; the 
horses, also, had never refused to drink the water. There was no 
decrease in the operations at the works after the public meeting 
above referred to, and the wool-washing was now being carried on, 
and the defendant avowed his intention of continuing to do so. 
The water below the works was as good as that above, and the 
horses and cattle would use it at all times, such water being also 
quite fit for culinary and domestic purposes ; and it was further 
denied that the condition of the water was different at night or on 
Sundays from any other times. It was denied in toto that the river 
had been in any way polluted by the operations at the works of 
the defendant, or that the plaintiff* was annoyed, or his property 
injured in any way thereby ; and the defendant submitted that as 
he, and those under whom he claimed, had uninterruptedly used 
the water of the river in the manner in which it was now used by 
him for twenty years and upwards, he ought not to be disturbed in 
such use of it. 

A mass of evidence was taken and read at the bearing, the pur- 
port of which sufl&ciently appears, as far as the same is material 
to the issues involved, from the comments of counsel, and the 
review of His Uonpr the Primary Judge in delivering judgment, 
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Wcty, Q-C, for the plaintiff. — The questions at issue may be 
briefly stated to be three, viz. : — First. Has the plaintiff been 
injured to such an extent as to entitle him to come to the Court 
for an injunction? Secondly. Does such injury, if existing, 
proceed wholly or in any material degree from the works of the 
defendant? And thirdly. Has the plaintiff lost his rights by 
virtue of the law of prescription, or from his own laches t Taking 
first the last of the points indicated, the questions arising in it 
have not been properly pleaded. (Gwynnb, J. — Prescription 
technically considered is not in force in this colony, as it refers to 
a period "to which the memory of man runneth not to the 
contrary," which if I remember right has been legally fixed to as 
far back as the reign of Richard II.) Prescription only exists 
here in so far as it applies to limitations fixed by Statute. If it 
can be satisfactorily established that the cause of all the baneful 
consequences indicated by the bill proceeds from the operations 
on the premises of the defendant it will undoubtedly be sufficient 
to entitle the plaintiff to the relief sought, as will be seen from 
the cases as to the nature of injuries which will justify the 
granting of an injunction — 

Walter v. Sdfe, 4 Eng. Law & Eq., 15 

Bickett V. Morris, L.R., 1 H. of L., Scotch App., 47 

l&rd Nwhwry v. Kitchin, 9 Jur. (N.S.), 132 ; 7 L.T.N.S. 

685 ; 3 F. & F. 292 
Sampson v. Hoddi/nott, 1 C.B. (N.S.), 590. 
(Gwynnb. P.J. — I believe I am right in saying that with reference 
to water the cases show a classification into ordinary and extra- 
ordinary use — the former applying to domestic and culinary 
purposes, and the latter to grazing, for instance.) The plaintiff's 
title consists partly of a reversion, partly of a tenancy for life, and 
partly of a seisin in fee. But, despite the diverse character of 
such title, the plaintiff is entitled to claim relief from injury to 
his comfortable occupation of the entire property. With regard 
to the reversionary interest, also, unless steps were at once taken 
to stop the alleged nuisance, it might run on until prescription 
could be set up as a bar to any attempt at alleviating it — 
Kerr on Injunction. 
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The next point is whether the defendant is accountable for the 
injury of which the plaintiff complains, or has in any material 
degree contributed to it. The plaintiff's evidence shows that 
following the river from his property up towards Adelaide he 
discovered the dam which the defendant erected, and from which 
impure water was flowing, and he also saw that the general mode 
of conducting the defendant's business was such as to amply 
satisfy him (the plaintiff) that the defendant's operations were the 
cause of the injury from which he was suffering. That conclusion 
also was confirmed by an inspection of the river above Hindmarsh 
at the Railway Bridge, where the water was found sufficiently 
pure for human consumption. The testimony of the plaintiff 
detailing those facts as to the condition of the river has been 
substantiated by witness after witness. Prior to the end of 1868 
or early in 1869 no dam had been built at the defendant's works, 
as, according to Mr. Taylor's own admission, his business was 
comparatively small up to that time, and it was its large increase 
about that date, attributable in no inconsiderable degree to the 
equally increasing operations of Mr. Bagot's boiling-down works, 
from which a large number of skins were procured, which led to 
the dam being constructed. There was also evidence that the 
water, even though considerably affected by the refuse from the 
works of Messrs. Peacock and others, received additional pollution 
after passing defendant's premises. The question whether the 
pollution arose from other sources has not been raised by the 
pleadings, and even if it had there would be do defence on that 
ground — 

GroBsley v. Lightowler, L.R., 2 Ch., 478 

Attorney-General v. Leeds Corporation, L.R., 5 Ch. App., 

583 
Tippmg v. ^i^. Helen's Smelting Company, L.R., 1 Ch., 66 ; 

11 H. of Cases, 642. 

It is impossible for the plaintiff to attack at one time all concerned 
in depriving him of his riparian rights, supposing there are others 
besides the plaintifif. 'X^^ last point is whether the plaintiff ha^ 
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lost his rights by his own laches or by virtue of a prescriptive title 
vesting in the defendant The plea of prescription requires to be 
specifically and formally pleaded, and the bare allegation in 
defendant's answer is not a sufficient compliance with that 
requisition. The prescriptive right by virtue of occupation for 
twenty years arises under the Statutes 2 and 3 Wm. IV., c. 71, 
and by section 5 of that Act provision is made for the proper 
method of placing the plea on the record. (Gwynnb, P.J. — I 
imagine also that the prescription must arise out of an equable 
and continuous use ; not that, for example, the defendant could 
allow one gallon of impure water to enter the river one year, 
and five years afterwards increase the amount to ^ve gallons. In 
such a case an entirely fresh prescriptive title would date from 
the time of the larger pollution.) The cases go even further, and 
establish that when the injury gradually increases no right of 
prescription arises at all. Turning to the pleadings, too, the 
defendant does not say that he claims by virtue of a right 
extending to a period twenty years before the institution of the 
suit, as it was incumbent upon him to do in order to entitle him 
to the benefit of the plea. And again, it was necessary for him to 
have shown that there has been a continuous use of the easement, 
the measure of the user beiug its enjoyment. It is not 
sufficient for the defendant to say that twenty years ago he did 
certain things, but there must be clear evidence that such user 
has not , fallen into disuse, but has been regularly and evenly 
exercised. In the suit before the Court, however, it has been 
proved and admitted that between the years 1861 and 1867 the 
defendant's business fell off very materially, and that there was 
a corresponding reaction after the erection of the dam. The 
origin of a prescriptive right is a presumed grant, but if the 
exercise of that right is continually changing its character there 
will only be an implied grant from day to day — 

Goldsmid v. Tunhridge Wells Commissioners, L.R., 1 Eq., 
161, 35 L.J., Ch. 382. 

The prescription, too, only arises from the time when the 
presumed jgrantor is prejudicially affected by the exercise of it — 
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Mvrgat/royd v. Eobinson, 26 L.J., Q.B., 233, 7 Ell. & Bl., 
391. 

And there is no attempt on the part of the defendant to contradict 
the plaintiff's statement that up to the year 1865 he had no cause 
of complaint ; in fact, the defendant's case is that the stream is 
good to the present day. The question whether the plaintiff 
acquiesced in the operations which caused the alleged pollution is 
not taken in the pleadings. The foundation of the doctrine of 
acquiescence is that one party stands by and allows the other to 
incur great expense, under the impression that no objection will 
be raised to what is being done. The facts before the Court, 
however, disclose a totally different state of affairs, for in 1869 the 
plaintiff went round to his co-riparian proprietors and procured 
signatures to a circular requesting the defendant to abate the 
nuisance, and protesting against the injury inflicted. All his 
subsequent acts, too, show that bis position could not possibly 
have been construed into any encouragement of the defendant's 
proceedings ; but the doctrine of acquiescence can only be applied 
where there has been a leave, amounting to an actual grant, of 
right — 

Patching v. Dubbins, Kay's R., 11 

Gordon v. Chdtenham Railway Company^ 5 Beav., 229 

Attorney-General v. Colney Hatch Lunatic Asylum^ L.R., 4 

Ch., 146 
Attorney-General Y, Birmingham Corporation, 4 E. <& J., 528 
Kerr on Injunctions 
Gidlick V. Tremlett, 20 W.R., 358. 

Ingleby and Stuckey followed on the same side. — It is clearly 
substantial damage to render a running stream useless for culinary 
or domestic purposes, or for watering cattle, or to in any way 
pollute it by the discharge of sewage into it — 

Kerr on Injunctions. 

The plaintiff also desires, besides the specific relief prayed for, 
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damages for the injury he has sustained, and also the removal of 
the dam, which was the primary cause of the nuisance, and to that 
he is entitled under the prayer for general relief — 

Equity Act, 1866, sec. Ul 
JItem V. Mill, 13 Vesey Jun., 119 
Lewis's Eq. Draftsman. 

(G WYNNE, P.J. — I imagine that if damages were awarded at all, 
they can only extend to the time of the filing of the bill.) The 
plaintiflF is entitled to relief right up to the hearing — in short, for 
all past damage — and an injunction restraining from future 
injury— 

Ball V. Bay, L. R., 8 Ch. App., 467. 

(GwYNNE, P.J. — The question is what is the definition of past.) As 
to the question of prescription, there must be a continuous user to 
entitle a defendant to set up that, and the right is only co-extensive 
with such user — 

Hill V. Great Northern BaUway Co., 5 DeG., McN., & G., 66 
Ball V. Ray, L.R., 8 Ch. App., 467. 

The knowledge and assent of the party against whom the right is 
claimed must also be clearly established — 

Bright v. Walker, 1 CM. & R., 211 
Lou>e V. Carpenter, 6 Ex., 825. 

The question whether there was any necessity for the matter to be 
referred to a Court of Law has not been properly raised, but even 
if it had been the cases decide that there is no such necessity — 

Equity Act, sec. 7, re Hooper's Estate, 2 DeG., J. & S., 354. 

Another question, not raised by the pleadings, but suggested by 
the evidence, is whether the defends^nt, by parting with the workei 
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has deprived the plaintiflF of any right against him. That, how- 
ever, can only be the case when there has been a bona fide sale 
prior to the institution of the suit — 

Bird V. Lake, 1 H. & M., 111. 

The Attorney-General (Mann) for the defendant. — There can be 
no doubt that the stream of the River Torrens has been to a 
great extent prejudicially affected from some cause or causes, but 
the important question for decision is whether the evidence which 
has been adduced in the suit before the Court clearly traces to the 
defendant any serious contribution to such pollution. Then, again, 
is the plaintiff debarred by prescription of his own laches from the 
relief sought 1 The former position the defendant purposes to 
abandon, as the case of 

Mv/rgatroyd v. Robinson, 26 L.J., Q.B., 233, 

which has been relied on by the other side, clearly establishes that 
prescription only arises from the time when the presumed grantor 
was prejudicially affected by the exercise of it, and was cognizant 
of such prejudicial influence, and the defendant would, at any rate, 
have great difl&culty in supporting such a position. As to the 
lacheSj however, the defendant asks the Court to decide that the 
plaintiff has been remiss and failed in exercising due diligence and 
necessary precaution in the protection of his own rights, sup- 
posing them to have been infringed. With regard to contributory 
pollution, it has been contended for the plaintiff that such a defence 
cannot be set up ; but if it can be shown that serious impurity 
was imparted to the stream by others, and that the defendant's 
works were but accessory sources of pollution, he will be entitled 
to ask that no injunction be given against him — 

Wood V. Sutdiffe, 21 L.J. (N.S.), Ch., 253. 

As to that the evidence is overwhelming that the removal of 
Taylor'^ works would not put the plaintiff in a better position. On 
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the question of the state of the river at different localities — 
Peacock's dam for instance — as contrasted with the water near the 
works of the defendant, there is only the testimony of the plaintiff 
himself, and Mr. Spinks, who has been engaged in collecting 
evidence for him. When the thirty odd other witnesses for the 
plaintiff were cross-examined on the subject they simply asserted 
that the deleterious matter which rendered the stream unfit for use 
came from the defendant's yards, but their evidence was merely 
based upon hearsay or the wildest conjecture. There was, how- 
ever, one circumstance in the base on which the plaintiff's witnesses 
were wonderfully unanimous, and that was as to the time when the 
pollution first became clearly perceptible. They all agreed that in 
the year 1865 the beautiful, clear^ sandy-bottomed stream was 
turned into a volume of impurity. It is an extraordinary fact, 
however, that although wool-washing operations had been carried 
on for over twenty years, the dreadful state of things disclosed by 
the evidence was only discovered about six years before the filing 
of the plaintiff's bill. The black flushes of water many of the 
witnesses stated came down the river when let off from the defen- 
dant's dam, but there was an irreconcilable inconsistency between 
the times fixed by the various deponents, some saying it occurred 
on Saturday, and others on Sunday, and others again on Monday. 
Against this there were the positive oaths of the defendant and one 
of his witnesses, that the water was only let off when the natural 
floods came down the river. It was said, also, that the dam was 
raised once a week, but if it be remembered that it would take 
four or five days to collect the body of water again, it will be 
seen that such a proceeding would have interfered seriously with 
the defendant's operations. The only solution which could be 
suggested as to the flushes was that they might have come from 
Peacock's dam, which it was proved was higher than the defen- 
dant's. The true point of the case is, however, that the onus was 
cast on the plaintiff of proving that the water went into defendant's 
dam in a most appreciably purer condition than when it left it ; 
but instead ef establishing thait, the positive evidence of the 
plaintiff's own witnessss was that no perceptible difference existed 
between the stream at Peacock's works and at the defendants. In 
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conjunction with that must be taken the chemical evidence of Mr. 
Francis, who says that the pollution from all the fellmongery 
operations on the river was but as a fleabite to the impurity com- 
municated from the other sources he mentioned, and that the 
slaughter-house alone was worse than all the Hindmarsh works 
together. Mr. Biggs, too, who had supplied the people of Bowden 
and its neighbourhood with water for a length of time, stated that 
his customers had sometime since objected to the water taken 
from about the Railway Bridge, which he served them with ; and, 
also, that when he was supplying the South Australian Gas 
Company with sand the engineer declined to receive the discoloured 
and impure sand, which had also been procured from above Hind- 
marsh. The evidence, both scientific and expert, further agreed 
that nothing but dirt was washed into the stream from the wool, 
and not any greasy matter. (Gwynnb, P.J. — It is to be regretted 
Mr. Francis did not make analyses of the water both at Peacock's 
and the defendant's dams, and also below them.) Undoubtedly, it 
would have been more satisfactory if that had been done ; but the 
gentleman mentioned has only been called on behalf of the defen- 
dant, as it was understood he had for his own private purposes 
inspected the river in the locality of Hindmarsh. The contention 
• for the defendant is, that where the damage occasioned by a 
nuisance is comparatively small no injunction will go against him — 

Attomey-Generaly, Kingston CorporcUion, 34L. J. (N.S.), Ch., 481 
Att<ymey-General v. Gee^ L.R., 10 Eq., 131 
Cook V. Forbes, L.R., 5 Eq., 166 

There has been no evidence produced tracing any pollution of the 
water directly to the defendant, and certainly not to any serious 
extent. We also contend that the plaintiff is barred by his own 
laches. The bill evidently contemplated that such an objection 
was sure to be raised, as will be seen by the references to the 
circulars and letters addressed to the defendant and others, and the 
alleged influence on the plaintiff of the meeting at Hindmarsh, as 
to which latter it must always be borne in mind that the defendant 
had nothing whatever to do. In 

Wood V. Sutdiffe, 21 L.J. (N.S.), Ch. 253, 
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an acquiescence for five years was held to be sufficient to entitle 
the defendant successfully to set up IcLchet on the part of the 
plaintiff; but it was shown in the case now before the Court that, 
at any rate since 1865, Mr. White was fully aware of the stream 
being affected, and that the defendant was, in some degree, at 
least, the cause of it. But the case quoted was much stronger, 
inasmuch as there an action at law had actually been commenced, 
but the plaintiff neglected to enter up judgment and take pro- 
ceedings in Equity, though a notice of an intention to take such 
latter steps was given. It is surely a much stronger case of 
acquiescence on the part of Mr. White when it is seen that he has 
allowed expensive buildings and the dam to be erected, and the 
defendant's business to be otherwise increased. An attempt to 
excuse that has been set up, viz., that the plaintiff was engaged in 
getting up evidence during a lengthened period ; but that is no 
justification, as, if it were, a period of twenty years might be 
allowed to lapse on the same grounds — 

Caimcross v. Lorimer, 7 Jur., N.S., 149 
Wicks Y. Htmt, Johnson's Reports, 372. 

In the case last cited the plaintiff had waited for only two years 
and a-half, and, further, had told the defeudant that if he proceeded 
with the erection of certain works a bill would be filed ; but it was 
held that the plaintiff was not entitled to relief, as he had allowed 
the buildings to proceed, and not taken action until after their 
completion. Then the plaintiff should have first established his 
position at law before coming to a Court of Equity. Before the 
Chancery Amendment Act, 20 and 21 Vict., c. 27, which was 
anterior to the local Equity Act, that was the practice, and the 
Courts will not grant injunctions unless the nuisances complained 
of have first been decided at law to be so — 

Mmhirst v. Spencer, 2 McN. & G., 45 
Attorney-General v. Clearer, 18 Vesey Jun., 210. 

By Sir John Rolt's Act, 25 and 26 Vict., 42, the power of deciding 
all the issues involved in suits of injunction has been, however, 
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expressly conferred on the Equity Courts ; but that Statute was 
passed since the foundation of the Province of South Australia^ 
and, therefore, is not in force here. But it is said that the Primary 
Judge is invested by section 7 of the Equity Act, 1866-7, with all 
the statutory powers of the Lord Chancellor. His Honor, however, 
has recently held, in the case of in re Johns, that such was not the 
intention of the section referred to. (Gwynnb, P.J. — That is my 
opinion.) Then that being so, and Sir John Rolfs Act not being 
in force in the colony, we must go back to the practice before the 
Chancery Amendment Act, though the case of Wicks v. Himt 
decided that even that Act did not extend the jurisdiction in 
Equity as to trial of cases of nuisance without an issue at law. As 
then there is a bona fide dispute as to the facts, the defendant is 
entitled to ask for an issue before a Jury. Of course there is a 
discretionary power in the Court on the subject, but it will only be 
exercised under the guidance of the authorities on the point, and 
it is contended that the Primary Judge, under the practice as 
existing before the Chancery Amendment Act, is bound to direct 
the trial of an issue at law — 

Davenport v. Goldberg, 2 H. <fe M., 282 
^aden v. Firth, 1 H. & M., 573. 

The case of Robertson v. Thompson, 7 DeG., McN., & G., 242, 
which has been relied on by the plaintiff's counsel as conclusive 
against adopting the course specified, was tried subsequent to Sir 
John Rolfs Act, and was expressly governed by it. On the 
question of damages, it surely cannot be seriously contended that 
an equitable assessment can be made when the number of contri- 
butory sources of pollution to the Torrens are considered. The 
plaintiff will be bound to show what damages he has sustained in 
consequence of the defendant's operations, separate and apart from 
any injury inflicted by others, and even then he will, as suggested 
by the Court, only be entitled to compensation up to the date of 
the filing of his bill. But the question of damages, also, is one 
essentially belonging to a jury, and should be referred to them for 

consideration. 

Cur. ad. vuU. 
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13 November — 

Stow, Q,C,, followed on the same side. — The main questions for 
consideration may be stated briefly to be — What does the plaintiff 
ask for? how does he claim to be entitled to relief] and what facts 
have been relied on to prove the case 1 The point as to prescription 
I do not intend to press, but I certainly shall urge the fact of the 
length of time allowed by the plaintiff to elapse before taking any 
action antagonistic to Mr. Taylor, which delay must necessarily 
raise the presumption that the defendant was not in any serious 
degree the cause of the alleged pollution. By his bill the plaintiff 
states that the wool-washing operations, of which he now complains, 
have been working for over twenty years, and the evidence con^ 
clusively shows that, at any rate for a part of that time, the extent 
of the operations has been quite as great as in later years. It is 
not attempted to be said that during the whole of the period 
specified there has been a perceptible contamination of the river, 
and no satisfactory reason has been shown why any greater cause 
of complaint exists now than formerly. It must be borne in mind, 
also, that the plaintiff is restricted to relief upon facts supporting 
the allegations of his bill, and that he cannot ask for something 
entirely foreign to the pleadings. The only case in which relief 
will be granted which has not been specifically prayed for is when 
there are allegations made in the bill with the view of obtaining 
such relief, because if that were not so the defendant would not 
have his attention called to the case on which the plaintiff came 
into Court, and, consequently, would be taken by surprise- 
Daniel's Ch. Pr. 

Stevens v. Guppy, 3 Russell, 171 
Hertz V. Union Bank of London, 1 Jur., N.S., 127. 

The prayer of the bill, also, is in respect of two separate estates 
in the plaintiff, the one freehold, and the other reversionary ; and 
as to the latter title he cannot obtain relief, as it is only where 
something is being done which inflicts an injury on the inheritance 
that a reversioner can ask the Court for protection. Such injury, 
too, must be f>f a permanei^t character, and not of a nature which 

B 
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will admit of its being removed at any moment, and it further 
requires to be proved to be in active operation. There is no right 
to presume a continuance of any nuisance, and the matter in respect 
of which an injunction is asked for must, in suits by reversioners, 
be per se both permanent and prejudicial— 

Kidgill v. Mocxr, 9 C.B., 364 
Dobson and Sutton v. Blackmore, 9 Q.B., 991 
Simpson v. Savage, 1 C.B., N.S., 347 
Mum/ordY, Oxford f Worcester, and Wolverhampton Railway 
Co., 1 H. & N., 34. 

Looking at the nature of the plaintiff's case, and the proof of the 
injury in respect of which he claims relief, it is to be remarked, in 
reference to the flushes of water which have been said to come 
from the opening of the sluicegates of defendant's dam, that 
nothing of that kind ha& been proved by the evidence ; and, more- 
over, there has been a total failure to show what it was essential 
to have been satisfactorily established, viz., that pure water flowed 
into the defendant's premises, and was there impounded by him, 
rendered impure, and then flooded down to the plaintiff's property. 
There is no charge made in the bill for impounding water already 
impure, and therefore, if the evidence points to such a state of 
things as existing, the plaintiff will have no right as against Mr. 
Taylor in respect thereof. The plaintiff's case is that for many 
years the operations, which are now so objectionable, have been 
continuously carried on, but that it was only in the year 1865 that 
they became a source of injury and annoyance. The vague lan- 
guage of the bill, however, clearly shows there was no definite 
information as to the extent of the pollution by the defendant, and 
it was not sufficient to say there was a great sewage from the city, 
and a number of fellmongery works at Hind marsh, and the defen- 
dant is the owner of one of the latter. The onvs undoubtedly lies 
upon anyone charging a nuisance under such circumstances to show 
that the person against whom he has instituted proceedings did, in 
a serious and clearly perceptible degree, aid in causing such 
ftuisance, and th^X if all the Qtber sources of injury were remov^ci 
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such single individoal would, by his operations alone, materially 
prejudice the plaintiff. In the case now under consideration it is 
evident, bearing in mind that the defendant's works have been in 
existence for a lengthened period, and that only recently has the 
impurity of the river become serioUs, that some new source of 
contamination must have arisen, and that is palpably to be found 
in the largely-increased sewage from the rapidly-growing city of 
Adelaide, and also in the fact of the number of fellmongery works 
on the river having now reached something considerable. The 
plaintiff himself in his bill refers to the defendant "and others," 
and when he first contemplated applying for an injunction it was 
shown that he instructed his solicitor to write to Messrs. Peacock 
& Son, as those who were most largely responsible for the injury 
from which he was suffering. Under such circumstances it surely 
was incumbent on the plaintiff to have put in evidence an estimate 
of the respective proportions in which the defendant and Messrs. 
Peacock polluted the stream. There has, however, been no attempt 
to do that ; and, further, the large sewage from the city has been 
entirely ignored. (Gwynnb, P.J. — The bill does not attack defen- 
dant as a contributor, but as the head and front of the whole 
offending.) Yes. The plaintiff's counsel has very ingeniously 
endeavoured to show that the defendant admits the main charges 
of the bill, but pleads in extenuation that other persons largely 
assisted in causing the pollution complained of. That is not, how- 
ever, the position assumed by the defendant, whose primary defence 
is that the plaintiff failed to prove him to be accountable for any 
of the contamination of the river with which it is sought to charge 
him. It is, in short, an attempt to make the defendant a scape- 
goat. In considering the question of pollution, too, it is worthy 
of notice that with regard to the city sewage it would be held in 
suspension by the water for some distance after entering the river, 
but by the time it reached the plaintiff's locality would precipitate 
itself, and, putrefaction setting in, would produce all the baneful 
effects which had been deposed to. There has been an endeavour 
on the part of the plaintiff to show that the increased pollution 
was due to the extended nature of the defendant's operations, but 
the only evidence to support that position was given by persons 

b2 



Digitized by 



Google 



20 S. A. LAW REPORTS. 1874. 

Supreme Court. White v. Taylor. Equity. 

who admittedly had only made a cursory examination of Mr. 
Taylor's premises, while the explanation of the defendant that a 
larger number of hands were engaged by him in consequence of 
his opening up other branches of business besides wool-washing, 
was quite reasonable, and as it remains uncontradicted such testi- 
mony is entitled to the credence of the Court. (Gwtnnb, P.J. — 
The question is whether, if it were proved that ten parties contri- 
buted to rendering the stream unfit for domestic or other purposes, 
and they all did so without any licence on the part of the plaintiff, 
would not an injunction go against the first polluter, and success- 
sively up to the tenth. I quite see, however, that even supposing 
the defendant were restrained from pursuing bis operations there 
is suflBcient impurity poured into the stream from other sources to 
render it useless.) As to the first question raised by the Court, 
the plaintiff has failed to prove that the defendant in any way 
seriously contributed to the pollution of the river ; and as to the 
opinion expressed that there is sufficient sewage to vitiate the 
water, apart from that alleged to follow from defendant's premises, 
it is to be observed that the only attempt on the part of the 
plaintiff to establish the fact that the water above Taylor's dam 
was good, was the production of a single bottle of water taken 
from above Hindmarsh. Coming to the scientific evidence for the 
plaintiff, it cannot, in the particular questions under consideration, 
be considered of much value, as the chemist who has been called 
admitted he did not know what the yolk in wool was, and that he 
had no knowledge of the sewage of the city. (Gwynnb, P.J.— I 
am not much impressed by the chemical testimony. I think the 
Government should appoint a thoroughly competent analytical 
chemist, so that on questions of scientific investigations able and 
impartial evidence might be procurable.) The evidence of Mr. 
Francis on the part of the defendant is of a far more satisfactory 
nature, and from his statement as to the immense sewage going 
into the river from the city drainage, it is quite clear that the 
Corporation of Adelaide should have been first attacked, and not 
the defendant. On the question of acquiescence it need only be 
pointed out that the plaintiff admits the pollution to have been 
serious as earljr as the year 1865, aqd it was not until 1869 that 
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any steps whatever were taken with the view of preventing the 
nuisance, while two more years elapsed before the institution of 
the suit before the Court. It is not necessary, as has been con- 
tended by the plaintiff, to plead such a defence — 

Law's Eq. Pleading, 189, 

and it has been held that but a very short delay is necessary to 
render the defence a good one — 

Rochdale Canal Company v. King^ 15 Jur., 962. 

Such delay also is a strong reason why the plaintiff should be left 
to his remedy, if any, at law. At any rate the defendant is 
entitled to have an issue directed to be tried by a jury, as there 
can be no doubt that a very great conflict exists in the facts, and 
even since Sir John Holt's Act it has been held that a defendant is 
entitled to make such a requisition. That is shown by the case of 

Eaden v. Firth, 1 H. & M., 573, 

which has been previously quoted on the argument. Lastly, on 
the question of damages, even putting the case most strongly for 
the plaintiff, it is shown by the evidence that he would be in no 
better position by the restraining of the defendant's operations, 
and the water was proved to be impure when it entered defendant's 
dam. 

Barlow, on the same side. — The case of 

Gaunt V. Fynney, L.R., 8 ch. App. 8, 

is a very recent authority as to the manner in which the Courts 
deal with such cases as the one now under consideration, and also 
as to the onus being on the plaintiff to make out a case 
substantially in accordance with the allegations of his bill. 
Evidence also cannot be substituted for pleadings — 

Whitworth's Precedents. 
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A reference to the evidence will show the requisite above referred 
to has not been complied with, as all the testimony which has 
been adduced proceeds either on assumption, consideration, 
hearsay, or belief; even the scientific witness admitting that 
he has not analysed the water which flows from the defendant's 
premises, and which he simply said nrnst contain animal matter. 
Mr. Spinks also, who had evidently been set to watch the dam 
with a view of seeing whether it was flushed out, could not say 
that he had ever seen it let ofl* ; and the plaintiff only accounted 
for the flushes by the raising of the dam. It is to be observed, 
too, that there is a clear distinction between permanent and 
intermittent nuisances, and in the latter case a reversioner would 
have no right to apply for an injunction — 

Stoaine v. GrecU Northern Railway Company , 33 L.J. (N.S.), 
ch. 399. 

There is a suspicious peculiarity in the fact that Mrs. White, the 
mother of the plaintiff, who had resided on the property for so 
many years, and consequently would have been able to speak 
positively as to its past and present value, has not been called. 
Again, the pleadings frequently mention other persons as 
contributing to the pollution of which the plaintiff complains, and 
there is a clear inference that by the defendant's operation alone 
no appreciable injury would be done, and that inference was 
established by the evidence. But to obtain an injunction a serious 
portion of the alleged injury must be unmistakeably traced to the 
defendant, irrespective of anything done by others. The case set 
up, however, is that there has been a gradually increasing 
contamination of the water from the year 1847 ; but though a 
larger number of men have been employed by the defendant 
recently, yet that has been satisfactorily accounted for; and 
further, it is shown that latterly a much less quantity of soap and 
soda, the principal elements of pollution, has been used in the 
woolwashing. In considering the scientific evidence it is to be 
remembered that the Courts have held even such testimony to be 
subservient to reliable facts. As to Dr. Elphick's statements that 
sickness and death were attributable to the poisoning of the aij: 
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and water, on looking into the cases it will be seen that at least 
the one of the infant nine months old was unworthy of important 
consideration, as a child of that age is liable to manifold 
complaints. The time when the death occurred, too, was in April 
or May, three months after the defendant's busy season. All the 
illness was in a locality low, damp, and swampy, and therefore 
particularly conducive to the generation of such diseases as 
dysentery and typhoid fever. With regard to the plaintiff's 
business as a grazier being affected by the river being rendered 
practically useless, it becomes a question whether he has not in a 
great measure destroyed its utility himself by his so-called 
improvements in widening the bed of the stream, creating thereby 
the very mischief of which he complains. The necessary effect of 
extending the volume of water over a larger surface would be to 
form a greater and more superficial deposit of sediment from the 
sewage. But whatever may be the truth of that proposition, and 
whatever position the defendant is in with reference to contributing 
in the prejudicing of the riparian rights of the plaintiff, it is clear 
that inasmuch as it has been admitted that other persons are at 
least in some degree co-responsible for the injury inflicted, the 
duty is cast on the plaintiff to have joined all the offending parties 
in his bill, and as he has not adopted that course such bill was 
improperly framed. That is the most recent law — 

Thorpe v. BrvmfiU, L.R., 8 oh., App. 650. 

The defendant ought also to have been interrogated or cross-examined 
as to the extent of his operations in the river. Turning to the 
laches or acquiescence with which the defendant charges the 
plaintiff, the onus was on the other side to have explained away 
and accounted for by the bill the prima facie justice of the position 
taken — 

Cooper V. ffubbuck, 30 Beav., 160. 

And further, the proof of the increase of a nuisance would not 
entitle the plaintiff to an injunction for its entire removal, but 
merely a restraint from the extraordinary injury sustained — 

Gale V. Abbott, 8 Jur., N.S., 987 ; 
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and it would be a fraud on the defendant if delay in taking 
proceedings was the cause of mischief to him — 

Saunders v. Smithy 7 L.J., (N.S.), ch 227 
Whitworth's Precedents, 369. 

(GwYNNB, P.J. — The defence of acquiescence is raised by the 
answer, and the object of pleading is to succinctly state the issues. 
If that be not done the plaintiff suffers an injustice.) The 
acquiescence should have been explained away by the bill, and the 
plaintiff was bound to have done so satisfactorily. The defence, 
also, was negatively if not expressly raised by the answer. With 
reference to the past and present condition of the stream, there 
was evidence that even in the year 1848, a year after the 
defendant's works were started, the water was unpalatable, and 
stock refused to drink it in 1848, 1853, 1860, and 1862. 

Cv/r. ad. mtlU 

Way, Q.C., in reply. — Only where the title is in dispute or the 
injury denied is a plaintiff compelled to first establish his position 
at law. It cannot be attempted to be disputed that Equity 
will interfere to prevent the introduction of an evil, and it is 
ridiculous to say that after the wrong has been actually committed 
the injured party would have to seek the intervention of a Court 
of Common Law before obtaining redress. If Equity has no 
jurisdiction without an appeal to law, a bill would be demurrable. 
In the argument of the point by the other side the authorities 
have all been inverted in point of time, the cases before Rolt's 
Act having been first quoted, and then the more recent decisions, 
and by pursuing that ingenuous course the endeavour has been 
made to suppress the fact that latterly Courts of Equity never 
send a suitor back to law. But the plaintiff contends that Sir 
John Rolfs Act, which makes it compulsory on the Court to take 
the whole responsibility upon itself, is in force in the province, 
being included in the general equitable jurisdiction vested in the 
Court by the Equity Act, though irrespective of that enactment 
he is entitled to urge the Court to decide the suit. In considering 
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the doctrine of equity on the question of reference to a jury, there 
are three Ordinances which specially deal with the subject. First, 
there is the Chancery Amendment Act, 15 and 16 Vict., c. 86, 
sees. 61 and 62, which, in conjunction with the equitable powers 
with which the Common Law Courts are clothed by the Procedure 
Acts, was intended to correct the patent abuse then existing of 
one remedy being obtainable in one Court, and another under the 
other jurisdiction. That Statute, however, did not provide for 
the trial of issues at law ; and then came Lord Cairn s's Act, 21 
and 22 Vict., o. 27, investing the Chancery Judges with a 
discretionary power in the matter. But under that Act there 
was an evident disposition on the part of the Equity Courts to 
evade the responsibility of adjudicating on questions of fact, and 
this led to the passing of Rolfs Act, 25 and 26 Vict, o. 42, 
throwing the whole omis on the single tribunal. Coming to the 
position of the Court here in its equitable jurisdiction, it is a 
perversion of justice to suppose that a jurisdiction so highly useful 
as the one in question is not given by the sweeping language of 
the Act, which invests the Primary Judge with all the powers of 
the Lord Chancellor, and in the case before the Court it would be 
a gross scandal on the administration of the law to say that the 
immense amount of time and money which has been devoted to 
this case only serves to decide whether or no the suit is a fit one 
to be referred to a jury. The authority relied on by the other 
side can clearly be distinguished from the present case, as they were 
all in their inception, having been decided before the evidence was 
taken, the motions being for interlocutory injunctions. (Gwynnb, 
P.J. — As to the Court here possessing a like jurisdiction with the 
Lord Chancellor in England, reference has been made to the 
decision in the case re Johns. The question there, however, was 
whether a Statute, conveying special and extraordinary powers in 
opposition to the Common Law rights, had been re enacted here 
by implication under the section of the Equity Act which had 
been referred to.) Passing to the consideration of whether the 
pollution of the river has been traced to the defendant, it was 
shown that at the Railway Bridge, despite the sewage, the water 
was at any rate freely drunk by stock. The contributory 
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polluting, however, has been very greatly exaggerated. According 
to Mr. Francis the Torrens is nothing but an open sewer ; but 
such a state of things is not supported by the other witnesses. 
There is both independent testimony and ocular demonstration 
by samples of the palpable difference between the water as it left 
Peacock's dam and that of the defendant. In the former the 
analysis disclosed only 17| grains of organic matter to the gallon, 
while in Mr. Taylor's dam the water gave 57 grains, including 17 
of a fatty nature. The sample taken from Peacock's works 
represented in addition all the fellmongery operations above 
them. Mr. Francis is not entitled to great weight, on the ground 
that on his own admission his knowledge is only theoretical, 
he stating that he never saw wool scoured, and has not examined 
the river below the defendant's premises. With regard to the 
laches sought to be charged to the plaintiff, the facts show that 
Mr. White has used due diligence. In 1865 he first noticed the 
water contaminated, but it was not till December, 1868, that the 
cattle refused to drink it. He then at once proceeded to examine 
the river, and having discovered the cause of the mischief in May 
of the following year he got the circular signed by his co-riparian 
proprietors, and sent it to the fellmongers in July. But the 
winter was then at hand, and he discovered that the cattle — 
undoubtedly owing to the larger body of water — drank at the 
river again till September. In November the water became very 
much affected, and therefore the notice was given to Messrs. 
Peacock as to the suppression of the nuisance. On the 17th of 
that month the meeting of those interested in fellmongering 
operations was held, and consequently, and also because the river 
stopped flowing, and the wool washing had to be almost entirely 
suspended, the plaintiff took no further steps. In April, 1870, the 
defendant and others resumed their operations; but the heavy 
floods about that time carried off the injurious effects, and it was 
not till the following December that the plaintiff was again made 
unpleasantly conscious of the existence of the nuisance. He then 
consulted his solicitor, and the present suit was the result. The 
whole extent, then, of the alleged acquiescence is thus satis- 
factorily accounted for. The foundation of the equitable doctrine 
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as to delay is estoppel, but it has only been applied to short 
spaces of time in cases of interlocutory injunctions, pending the 
decision of legal rights. A mere lapse of time, however, is not 
sufficient to put the plaintiff out of Court, but it must be 
accompanied by something amounting to fraud, otherwise 
acquiescence would become more formidable than the Statutes of 
Limitation. But even in interlocutory cases the Court has 
interfered when six years' apparent acquiescence has been proved. 
The question should have been raised by the pleadings, either in 
the answer or on demurrer. In reference to whether all the co- 
polluters should have been joined in the bill, it has been shown in 
the opening of the case for the plaintiff that such a defence is 
untenable, unless it could be proved that the parties whom it was 
contended should have been joined acted in concert with the 
defendant. On the form of the degree it is asked that it may^ 
if granted, include an order for the removal of the dam, as it is 
clearly the means of intensifying the injuries complained of; the 
damages to be awarded also should extend subsequent to the 
institution of the suit. 

Cv>r. ad, vtUt, 

10 March, 1874— 

GwYNNE, P. J., now delivered judgment, as follows : — The parties 
in this suit are riparian proprietors on the River Torrens. The 
defendant, long before and at the time of the commencement of 
this suit, carried on the business of a currier or woolwasher at 
Hindmarsh, near Adelaide, and had during the time he so carried 
on that business been in the habit of using the water of the river 
for the purposes of his trade. The plaintiff is a landholder and 
grazier, living about three and a half miles lower down the river 
at a place called the *^ Reedbeds," and he complains against the 
defendant that be, in the manner of carrying on his trade, pollutes 
the water and bed of the river to such a degree as causes to the 
plaintiff great injury and loss. As the only difficulty I feel in 
coming to a decision in this case arises from the state of the record 
— that is, a difficulty in being sure that I seize the precise issues 
raised — I shall presently state the bill and answer more fully than 
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I otherwise would have done. I would, however, premise that the 
River Torreus, so far as the evideuce shows, or I know, is a natural 
stream. It has its source in the hills to the east of Adelaide, and 
continues its channel down in a westerly direction towards the 
sea. Like most Australian rivers its waters undergo great changes, 
sometimes, according to the season of the year, rushing as a head- 
long torrent ; sometimes subsiding into a chain of mere waterholes. 
In its natural state, before it was polluted, the water was pure 
and fit for all purposes, domestic or otherwise, and the bottom of 
the channel was clean; and in the early period of the colony 
(before the waterworks was established) the Town of Adelaide 
drew its supply from the Torrens. Perhaps it is unnecessary to 
observe that the Torrens is a non-navigable river. It has no sea 
mouth, and consequently no flux and reflux of tide, but when its 
waters reach the Reedbeds they spread out and form a marsh, 
though much of the water eventually finds its way into the sea 
by means of a creek near to the sandhills there. The river has 
not received much attention from the local Legislature ; yet they 
have looked to the necessity of keeping it pure, and with that 
view by the Municipal Corporations Act, 1861, ss. 68 and 70, 
have vested the conservancy of the river within the limits of the 
city in the Corporation, and forbidden any person to put into the 
water of the river within such limits any offal, filth, or offensive 
matter. The evidence, however, in the case now before me, and 
particularly that of Mr. Francis, prevents me from saying that, in 
my opinion, the Corporation of Adelaide have performed their 
duties with that vigilance which the Legislature intended, and 
the public had a right to expect at their hands. The plaintiff in 
his bill sets out his title under his father's will to the sections, 
and part sections, of land in respect of damages to which he 
complains. He is tenant for life of that property, with remainder 
to his first and other sons in tail male, with remainders over. 
But as respects the house in which his father resided (and which 
appears to be the only dwelling house on the property), with the 
yards and appurtenances thereto belonging, and comprising not 
less than five acres, portion of Section 194, it is given to the 
plaintiff's mother for her life ; consequently he is seised, not in 



Digitized by 



Google 



1874. S. A. LAW REPORTS. 29 

Supreme Court. White v. Taylor. Equity. 

possession, but in reversion expectant upon his mother's death. 
The bill then sets out, as in a picture, the beauties of the property, 
and avers that until the year 1865 the river flowed through the 
property in a dear stream, having a clean sandy bottom, and 
having in it a large number of native fish, and that the water was 
very good and fitted for culinary and domestic purposes. The 
bill then states that the plaintiff has, since the death of his 
father (he died 30th December, 1860), carried on the business of 
a grazier and agister of cattle upon the said property, and has 
divided the sections into several paddocks, and has made 
considerable profits thereby, and that in the summer time 
particularly there was abundance of grass in the paddocks. In 
the 9th paragraph the bill states that the defendant commenced 
the business of a fellmonger and wool washer in 1847, and has 
continued to carry on the said business from thence up to the 
present time, and has during such period washed wool and sheep- 
skins, and the wool obtained from a certain process of sweating 
sheepskins, in the stream of the said river, or on his premises 
abutting on the same, and has placed thereon, or turned, or 
allowed to run or flow into the said stream, the soda, soap, and 
other materials used in such washing, and the dirt, filth, grease, 
and animal matter and refuse washed out of such wool and 
sheepskins, and the wool obtained by sweating sheepskins ; but 
that when defendant commenced his business the same was 
small in extent, and the material so used in such business, and the 
matter so washed out, was for several years very inconsider^ 
able, and did not affect the land of the plaintiff to a sensible 
extent, but the defendant's said business gradually increased, and 
particularly about six years ago the quantity of wool and sheep- 
skins, and wool obtaitied by sweating sheepskins, which was 
washed by the defendant, so much increased that the effect of the 
soap, soda, and other materials used by him in woolwashihg, and 
the dirt, filth, grease, and animal matter and refuse washed out 
of the wool and sheepskins, and turned or allowed to flow into the 
said river, began to have a perceptible effect on the water of the 
river as it flowed into the plaintiff's said premises, and the water 
is PQW, and has for some time past, been caused to be fpul^ noxiougj. 
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and offensive, often of a dark colour, sometimes yery thick and 
black, with a thick greasy snum or froth on the surface, and it 
then deposits a very thick black mud in the bed of the river, 
and a greasy scum on the sides of the banks. The bill then states 
that in consequence of the pollution of the stream the fish are 
killed; horses and cattle will not drink unless compelled by 
excessive thirst; that the water is* unfit for washing and all 
domestic purposes, and the stench from the river is very great and 
offensive ; that there is a dam across the river at the defendant's 
works, in which the water is impounded to the depth of several 
feet, and in which the defendant washes wool, and renders very 
foul ; that defendant, when flushes from rain come down the river, 
is in the habit of discharging the offensive and impure water, and 
of scouring and cleansing the bottom of the dam, and causes the 
impure water thus impounded to flow to the plaintiff's property. 
The bill then states the great damage occasioned to him by the 
conduct of the defendant, and also facts which were intended to 
repel the conclusion that the plaintiff had been guilty of delay 
and laches in asserting his right. The prayer is — 1. That the 
defendant, his workmen, agents, and servants may be restrained 
by the injunction of the Court from placing, or throwing, or 
turning, or causing, or allowing to run or mix with the said 
stream or River Torrens any noxious or deleterious fluids or 
substances, whereby, or in consequence whereof the water in the 
said stream or river, where it runs through or near the plaintiff's 
premises is or may be fouled or polluted, or rendered noxious or 
offensive; or whereby, or in. consequence whereof, the plaintiff is 
or may be injured or affected in the comfortable or beneficial 
enjoyment of the house and premises devised, to him by the said 
title. 2. That the defendant pay costs of the lawsuit. And 3. 
For general relief. The defendant, by his answer, states that he 
has conducted the business of a fellmonger and woolwasher, for 
more than twenty-four years, commencing from about the year 
1847, and that he has washed wool in the stream of the said river, 
and has allowed to run into the said stream the refuse of such 
washing, including the soap and soda used in such washing, and 
the dirt, filth, grease, and animal refuse washed out of such wooly 
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but in very small quantities, because of the process used by him^ 
whiob be giyes in detail. He further states that there is a dam 
across the river at his works, in which the water is impounded ; 
and by his further answer he states thus — " I do wash, and have 
washed wool in the water impounded, as in the fourth paragraph 
of my former answer is mentioned." The answer then goes on to 
state as follows : — " I submit to this honourable Court that I and 
those under whom I claim have for upwards of twenty years 
continued in an uninterrupted use of the said water in the 
manner in which it is now used by me, and that by reason thereof 
I ought not to be disturbed in such use.'' Now it appears 
to me that the questions raised by the pleadings, and they 
are questions of fact, are — First. Is the water of the river so 
foul and polluted at the plaintiff's land as that the fish are killed, 
and that it is unfit for cattle to drink 1 And secondly. Is that 
pollution in all or in part caused by those acts of the defendant 
complained of by the plaintiff in his bill ) As to the first question, 
I am satisfied from the evidence that it must be answered by the 
affirmative. And here 1 may observe that the statement in the 
answer of the Statute of Limitations was ill-advised, for it is alto- 
gether nugatory. The defendant does not pretend in that state- 
ment that he has acquired any specific right or easement by long 
user in the waters of the river, but only the right *^ of user of the 
water in the manner now used by him.'' But what is that manner 
of user now exercised by the defendant 1 Why, his whole answer, 
in divers parts and in different language, is to the effect that he 
does not pollute the water to any sensible or material extent. Then, 
according to my apprehension, the plea of the defendant merely 
amounts to this — that the defendant has used the waters in a 
manner which did not pollute them for upwards of twenty years. 
It seems to me absurd to say such a plea or statement can be any 
answer to the pollution and defilement of which the plaintiff com- 
plains, and attributes to the acts of the defendant. This defence, 
however, I understood on the hearing is abandoned. Then the 
other and most important question is — Do the admissions of the 
defendant and the evidence sufficiently show that the injury of 
which plaintiff complains, or any substantial part of it, is caused 
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by the acts of the defendant 1 And I am bound to say that I am 
compelled to the conclusion, not that all, but that a material part 
of the pollution is caused by the defendant's works. I have since 
the hearing, examined the evidence with great care, but as it is 
very voluminous, and in some instances contradictory, I do not 
intend to go into it at any great length here. I will, however, 
refer to that part of it which bears upon the fact of certain flushes 
of the river having taken place from time to time when there was 
no rain at the time to cause them. It is noticeable that plaintifif 
in his bill, and also in his evidence, speaks of flushes only after 
rain, and so do several witnesses. But I wish to speak of those to 
which the numerous witnesses on behalf of the plaintiff refer to 
as in their apprehension bjeing immediately caused by something 
other than rain. Of the existence of these flushes I can entertain 
no doubt, for the fact is deposed to by some dozen or more 
witnesses, a great many of whom must be admitted to be among 
the class of most respectable colonists. The flushes are seen by 
some on Saturday, by others on Sunday, and by others on Monday 
and Tuesday, according as the witnesses live nearer to or further 
from the defendant's works. The appearance and nature of the 
water of the river brought down by these flushes is described by 
the several witnesses ; they appear to be masses of foul and polluted 
water, and in appearance, composition, and smell, very similar, in 
short, identical with the water in the defendant's dam. Now, it is 
natural to ask the question if this corrupt mass of water does not 
proceed from the pent-up water at and above defendant's works, 
where does it come fromi The waters pent back constitute a 
great mass, and, according to the witness Lenthwaite, extended up 
the river in the summer of 1871 and 1872 to within 150 yards of 
the Railway Bridge, and in 1870-71 it reached half way between 
Hindmarsh Bridge and the Railway Bridge. Now, it appears to 
me that the escape or the voluntary letting off of a portion of this 
pent-up water would account for the flushes, and rain being 
excluded I know nothing else that would. And it is noticeable 
that although the numerous witnesses who were examined upon 
the subject, with the exception I shall presently notice, candidly 
admit that they never actually saw the boards of the dam taken 
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up or the waters let off; yet it is clear they all have a theory upon 
the subject in their own minds. But what before may be said to 
rest in theory is made very certain and clear by the evidence of 
John Allen and James Cutts. Allen says : — I have seen the men 
at work in the river washing the wool. He means at defendant's 
works. He then proceeds : — "I have seen the water come away 
from the dam where they were washing the wool muddy and nasty, 
and I have seen them take up the boards of the dam on a Saturday 
afternoon, and the water that came away from the dam was black 
and nasty, and not fit for anything to touch." In cross-examination 
he is asked, '^ How often have you seen the boards taken out of 
defendant's dam on a Saturday afternoon t " He answers, ** About 
a dozen times." He is then asked, wheni Answer — "Once or 
twice in each year." Question — "What time of the year?" 
Answer — " In the summer time." Question — " Was there a flood 
at the time?" Answer — " I could not say there was ; the water was 
just running over the top of the dam." He is then interrogated 
as to how many boards were taken up. He answers, "Two or 
three." This witness does not so clearly distinguish between 
flushes coming after rain, and the other kind of flush constantly 
referred to by the previous witnesses, as is desirable; but it 
appears to me he means that the boards were taken up on the 
Saturdays irrespective of the circumstance of rain or no rain. 
Then comes Cutts. He worked at wool-washing for defendant at 
his works. He went there in 1868, and left in January, 1872. 
This witness, after describing the dam and the manner of letting 
off^ the water, proceeds thus — " The water is generally let off when 
there is an appearance of rain to refill the dam. It is generally let 
off on Saturday afternoon when the men knock off work. It is 
let off to clear the dirty water away so as to get the dam filled 
with clean. At the time of the letting off the water the bottom 
of the river inside the dam is stirred up to make it all go down of 
a heap. It is stirred up with hoes and sticks. I have helped to 
remove the dam, and to stir up the sediment. , . . The 
sediment smelt when stirred up. . . . Sometimes all the 
water was left off from the dam." On cross-examination he says — 
" The water can be let off from the bottom without taking up all 
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the boards of the dam. By letting the water off I mean taking up 
all the boards, and emptying the dam. I could not say how often 
this was done while I was there ; it was not done every Saturday. 
I am sure this (meaning the taking up of all the boards and 
emptjring the dam) was done twenty times. I can't say if it was 
done fifty times during the four years I was at defendant's." He 
is pressed upon this subject, but adheres to his statement. He is 
lastly asked, ** Are you sure the water at defendant's has ever been 
let off in summer time, except when there has been an increase of 
water caused by rain?" Answer — "It has when there was an 
appearance of rain to cause an increase of water." This witness 
says a great number of men, sometimes sixty, were working at 
defendant's works at the same time that he was, and his evidence 
is that he merely assisted or helped to remove the dam and stir up 
the sediment ; yet he is never asked in cross-examination the 
names of the other men who so worked at defendant's, nor of those 
who assisted him in removing the boards of the dam and stirring 
up the sediment. He gives his evidence knowing that, if untrue, 
he can be contradicted most entirely by many of his fellow-work- 
men, and with the chance of a conviction of the crime of perjury. 
No doubt some evidence is given by the defendant which goes to 
contradict Outts ; but there is nothing like the crushing contra- 
diction that the circumstances challenge, and which, if it could, no 
doubt would have been produced. I come, therefore, to the con- 
clusion that not only does the defendant materially and to a great 
extent pollute the river, but, also, that the water so polluted by 
him reaches the plaintiff's land, and causes, at all events in part, 
the nuisance of which he complains. I say causes in part, because 
evidence was given on the hearing to show that the river was 
much polluted by a nest of factories adjacent to and higher up the 
river than the defendant's ; and above all that it was polluted by 
the sewage discharged into it by divers public sewers, which are 
particularized in the evidence of Mr. Francis and other witnesses. 
But, according to the view taken by the learned counsel for the 
plaintiff, all these co-polluters of the river are wrongdoers ; and no 
doubt prima fade they are so. Therefore, the stopping of the acts 
of the defendant will tend so restore the plaintiff to the enjoyment 
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of that right which he has established against the defendant. On 
this part of the case I quote the words of the Vice-Cbancellor£rom 
his judgment in Wood v. Sutdiffe, 2 Simons, N.S., 166 :— "I say 
restore, or tend to restore, because I oonoeive it is no answer to an 
application of this sort for the defendant to say other persons as 
well as he are polluting the stream, and that, therefore, the 
injunction will not restore the plaintiflf to the enjoyment of his 
legal right, inasmuch as it will not prevent those other persons 
from continuing to pollute the water, for the plaintiff must sue 
each of the wrongdoers separately, unless, indeed, they are acting 
in partnership or in concert together; and the obtaining of an 
injunction against any one of the wrongdoers, though it may not 
actually restore, does tend to restore the plaintiff to the enjoyment 
of his rights, as it is a step towards obtaining an injunction against 
each of them." And I would, on this part of the case, refer to the 
remarks of Lord Hathbrly, L.C, in Attorney-General v. Leeds 
Corporation, L.K., 5 Chancery, 595. But it is said that the 
plaintiff has been guilty of laches, and, therefore, according to the 
ordinary course of the practice of Courts of Equity, he has lost 
his right to the extraordinary interference of those Courts. No 
doubt, had this been an application for an interlocutory injunction, 
where mere delay — a want of vigilance merely in pressing his 
remedy — is fatal to the application, there would have been con- 
siderable force in the objection, but this objection comes against 
the granting of an injunction on the hearing. Therefore mere 
delay is unimportant. See the law clearly laid down by the V.C. 
in Rochdale Canal Company v. King, 2 Sims., N.S., 89. Again, in 
Archhold v. Sculley, 10 H.L. Cases, 383, Lord Wbnslbydalb well 
marks the distinction between simple laches and acquiescence. He 
says — " So far as laches is a defence I take it that when there is a 
Statute of Limitations the objection of simple laches does not apply 
until the expiration of the time allowed by the Statute. But 
acquiescence is a different thing ; it means more than laches. If 
a party who could object lies by and knowingly permits another to 
incur an expense in doing an act under the belief that it would not 
be objected to, and so a kind of permission may be said to be 
given to another to alter his condition, he may be said to acquiesce ; 
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but the fact of simply neglecting to enforce a claim for the period 
during which the law permits him to delay without losing his right 
I conceive cannot be an equitable bar." In the case now before 
the Court I cannot say that anything has been done or permitted 
by Mr. White, the plaintiflf, which falls within the definition of 
acquiescence. Then it is said that the Court ought to follow the 
practice of the High Court of Chancery, as that practice was before 
the passing of the Statute 25 and 26 Vict., 42. There is no doubt 
that the former practice of the Court of Chancery was, in the 
cases of private nuisance, as a general rule, to send the parties to 
a Court of Law in order to establish their legal title, and it seems 
to me equally clear that the above statute is not in force in this 
(Colony. But on looking into the authorities I do not find that it 
was ever an inexorable rule to send the plaintiff to law in cases of 
private nuisance. Story, in his work on Equity Jurisdiction, vol. 
2, 251, states the practice in accordance with what I venture to 
think was the law. His words are : — " But the question of nuisance 
or not must, in cases of doubt, be tried by a jury, and the 
injunction will be granted or not as that fact is decided." Then, 
at all events since the passing of the Statute 21 and 22 Vict., 27, 
which is substantially introduced into this colony by our Equity 
Act, it is clearly optional with this Court to send the plaintiff to 
law to establish his legal title, or to try it before this Court, either 
with a jury or before the Court (the Primary Judge) without a 
jury. And I refer, for a legislative recognition of the circumstance, 
that it was optional with the Court since the passing of 21 and 22 
Vict., 27, to send the plaintiff to a Court of Law, to the Statute 
25 and 26 Vict., 42, in the preamble, " Whereas the High Court of 
Chancery has power in certain cases to refuse or postpone the 
application of remedies within its jurisdiction until questions of 
law and fact on which the title to such remedies depends have been 
determined or ascertained in one of Her Majesty's Courts of 
Common Law ; and whereas it is expedient that the said power 
should no longer exist, and," &c. In the present case the title of 
the plaintiff to his estate at the Reedbeds, or his Common Law 
rights as a riparian proprietor, are not disputed ; and the fact of 
the pollution of the river at his place is scarcely, if at all, denied, 
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the couteDtion being only that the defendant, by anything done by 
him at his works, did not cause the pollution complained of. As I 
have already observed, this, to my mind, is not a case of doubt. 
I am convinced upon the evidence that a great and substantial 
part of the pollution and consequent wrong to the plaintiff is 
occasioned by the defendant's works. I feel, therefore, that it 
would be a scandal on the administration of justice to send this 
case to a jury, and even a greater to bring it before myself without 
a jury, which it cannot be disputed I have the power to do. Then 
see Baden v. Firth, 1 H. <fe M., 572, Before I conclude I wish 
to say a word or two with respect to the house and five acres of 
land vested in plaintiff's mother for her life. The plaintiff has a 
reversion in the property for his life, and although, probably, the 
injury to that reversion is sufficiently permanent to give him 
damages in respect to that injury also, yet the bill does not, I 
think, make a case for damages in respect of injury to the plaintiff's 
reversion. As, however, there may be some doubt upon this, and 
some difficulties, in other respects, in my way to assess the damages, 
I propose to give the plaintiff leave to proceed at law for the 
purpose of recovering:: damage& If, however, the defendant 
prefers the damages to be assessed before this Court with a jury, I 
will adopt that course. The injunction is granted in the terms 
asked, omitting the words ** house and." 

If^tMiction granted. 
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GwYNNE, Primary Judge.] [Equity. 

24 March, 1874. 

in the matter op the district councils act, 1858, AND IN THE 

matter op the district Council of glanvillb, exparte henry 
bull templars strangways. 

DISTRICT CO UN OILS A CT OF 1868, Section 186. Reputed owner 
— Order for Sale. 

Section 186 of the District Councils Act of 1858 empowers the 
District Council, after the rates in respect of any property have 
been in arrear for more than two years, to publish in the Gazette 
certain notices addressed to the owner or reputed owner of the 
property of their intention to apply to the Court for an order for 
sale of the land ; or, should the owner be unknown, the notice to 
be addressed *' To all whom it may concern, " 

The District Councils Act also provides that all appeals against 
assessments must be made within a specified time, 

A was the owner of an allotment of land which had been conveyed to 
him by his father, but which was generally considered in the 
neighbourhood to belong to B. On one occasion application was 
made to A for rates due by him in respect of property in the same 
District, such application not specifying any particular allotments, 
but A had declined on the ground that the assessment was excessive. 
Subsequently, the rates having been in arrear for a lengthened 
period, notices as required by the Act were published in the Gazette, 
directed " To all whom it may concern," but specifying B as the 
reputed owner of the land in the schedule to the notice required by 
the Act; and pursuant to such notices, application was made to the 
Court and an order for sale obtained, which was subsequently set 
aside as irregular, and a new order granted. In the interval 
between the original and subsequent order A*s attorney offered to 
pay all arrears due, which was declined, but an offer was made on 
behalf of the Council to withdraw the allotment on payment of all 
arrears and costs. 

The affidavit as to reputed ownership simply set out that B was 
generally considered to be the owner, without stating on what 
grounds, 

A having obtained an order nisi to set aside the order for sale. 

Held— jTAtf^ A having been applied to for rates and d-eclined to pay 
had deprived hini^elf of all equity. 
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Quaere — JThether, if A had not been to applied to, the notices would 
have been sufficient ? 

The affidavit should set out not merely the fact of reputed oumership, 
but also the grounds on which the same is based. 

The procedure by order nisi in place of notice of motion was 
objected to^ but the objection was over-ruled. 

Order nisi calling upon the Glanville Council to show cause why 
the order for sale of Allotment 8, Port Adelaide, for arrears of 
rates, should not be discharged. 

The affidavit in support of the order set out that in September, 
1872, an order for sale of certain allotments at Glanville had been 
obtained; that in the May of the following year the owner's 
attorney offered to pay whatever rates were due for allotment No. 
8, Port Adelaide. That in the following June the order for sale 
had been set aside as irregular, but a subsequent application was 
made under which a pro forma order was granted. On 
the other hand, it appeared from an affidavit of Mr. Measday, 
formerly clerk of the Glanville Council, that on one 
occasion application had been made to Mr. Strangways, the owner, 
for payment of rates, who had declined on the ground that the 
assessment was excessive; that no particular allotment was 
mentioned in such application ; that the allotment No. 8 had 
always been considered the property of Mr. Dunbar, and that Mr. 
Strangways had never paid any rates in respect of it. From an 
affidavit of the clerk to the Councirs solicitor it further appeared 
that, on a representation being made that the allotment belonged 
to Mr. Strangways, an offer had been made to withdraw the same 
from sale on payment of all arrears and costs. A further ground 
relied on in support of the order for discharge was that the notices 
required by clause 186 of the District Councils Act had specified 
Mr. Dunbar as the reputed owner of the allotment. Schedule 186 
of the District Councils Act, 1858, provides as follows : — 

** In any case in which rates hereafter to be made, in respect of any 
rateable property situated in a district shall be due, and unpaid, and in 
arrear, for the space of two years, it shall be lawful for the District 
Coondl by whom the assessinent was made, whereon tl^e rates in arrearT 
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were due, at any time after the expiration of one year, to cause to be 
published three times in the South Australian Oovernment Gazette a notice, 
in the form of Schedule J to this Act annexed, addressed to the owner, or 
reputed owner of the rateable property when known, and when the owner or 
reputed owner is not known, addressed to all whom it may concern ; and 
if, after one year from the last publication of the notice, the rates due at 
the time of the first publication thereof are still unpaid, the District 
Council may let the same from year to year, and may receive the rents, 
apply the same towards the payment of the rates, and hold any surplus for 
the owners of the land, or by petition to the Supreme Court or any Judge 
thereof may apply for a sale of the rateable property described in such notice, 
or of so much thereof as may be necessary ; and the Court or Jugde, on being 
satisfied by affidavit or otherwise that the arrears are lawfully due, and 
were in arrear at the time of the first publication of such notice, and that 
all things required by this clause to be done have been done, shall order 
the sale of the said rateable property, or so much thereof as may be 
sufficient to pay the arrears and interest, at five per centum per annum, 
from the time of the first publication of the notice, together with all costs 
of and attending the notice, and the costs of and attending the application, 
and of and attending the sale by public auction, and the proceeds to be 
paid into Court ; and the Court or a Judge may order payment of the 
said rates, interest, costs, and expenses, in preference to any mortgage 
or other security ; and that a conveyance shall be executed by the Master 
or other officer ot the Court, to the purchaser, his heirs, and assigns, in 
such form as shall be approved by the Court or a Judge, which shall vest 
the legal estate in the said rateable property in the purchaser, his heirs, 
and assigns free from all incumbrances ; and the balance arising from the 
proceeds of such sale shall remain and be subject to any future or other 
orders of the Court, for behoof of the party or parties interested therein," 

Bdt now moved that the order be made absolute. 

Wat/j Q,C, showed cause. The application is on the Equity 
side of the Court, but the Common procedure of a rule nisi has 
been adopted. The only reason that can be suggested why that 
has been done is that there is a desire on the part of the applicant 
to swell costs by the double set of fees which the Common Law 
practice necessitates. The primary objection, then, to the 
application before the Court is its irregularity, and on that ground 
alone it should be dismissed and the Council not called on to 
answer it. 

Belt. — The practice already recognised by the Court, 6 S.A.L.R., 
1 1 7, has been followed. (G w ynnb, P. J., — I have before called atten- 
tion to th^ f9.cli -tjiajb jibere can be no such thing as a rule nisi in 
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Equity; but the Common Law term has evidently been inad- 
vertently used for the Equity one, Order, which is the form 
generally taken by summonses in flquity. I do not think I 
should allow the technical objection. As to the general aspect of 
the case, I feel some doubt as to whether I have jurisdiction ; but 
having already assumed that I have, the application must proceed. 
It is, however, almost impossible to administer the law according 
to such a wording as that of clause 186 of the Act.) 

Way, Q.C, resumed. — In October, 1873, an order of the Court 
Tvas obtained for the sale of a number of allotments of land in 
Glanville on which a long arrear of rates was owing. Amongst 
them was one of which a Mr. David Dunbar was the reputed owner. 
(GwTNNB, P.J. — What do you mean by a reputed owner 1 Was it 
he to whom in the neighbourhood the property was generally 
considered to belong ?) Accepting the definition given as to what 
is a reputed owner, it will be seen that the Council have complied 
with the Statute in every respect. The aflSdavit on which the 
application is based affords no evidence as to reputed ownership, 
and does not disclose any enquiry or knowledge as to who has 
generally been recognised as owner of the allotment in question. 
On the contrary, the applicant's attorney admits having applied to 
the Clerk of the Council for information as to what were the 
numbers of the allotments belonging to his client, and what rates 
were payable in respect of them. (Gwynnb, P.J. — It appears to 
me that an application for payment of rates should have been 
made to Mr. Dunbar, whoever he was, and then the mistake would 
have been discovered.) Persons liable for the payment of rates 
are in the same position as all other debtors, and are bound to 
seek out their creditors. On the merits, however, the Council 
will be shown to be in the right, inasmuch as it will be proved 
that an application was made to the applicant, and he repudiated 
his liability to pay. The letter addressed to the Council, and 
relied on by the other side, did not give any information as to the 
allotments in respect of which Mr. Strangways claimed, and 
though that gentleman must have been on the assessment-books 
of the District since its foundation, no steps were taken in 
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reference to his property until four months after the order for 
sale had been applied for, and in the meantime the land was 
reputed to belong to a Mr. Dunbar. That the attorney for the 
applicant did not know of his own knowledge that his client was 
recognised as owner is clear from his affidavit. (Gwyknb, P.J. — 
The power conferred by the Act is a most extraordinary one, 
involving the forfeiture of property, and I shall certainly construe 
it most strictly against the Council, although I shall be bound to 
administer the law according to practice and precedent.) I think 
I can satisfy the Court that everything has been done in the 
strictly regular way. (Gwynnb, P. J.— I conceive the applicant 
bases his case on the facts of actual ownership. My own opinion^ 
and 1 believe that of my learned colleagues, is that the Act was 
only intended to be put in force in cases of positive necessity. I 
understand that, as a matter of fact, three allotments, with which 
he had nothing to do, were rated in Mr. Strangway's name, and 
the land really belonging to that gentleman was charged as 
against some one else. It certainly, then, was prima fade the 
duty of the Council to appoint proper officers in making an 
assessment to see that no such errors arose.) It is clear from the 
evidence adduced that every opportunity has been given to the 
applicant, who never claimed to be the owner of allotment 8 until 
after the order for sale was drawn up. It can hardly be conceived, 
also, how Mr. Strangways could have been ignorant of the fact 
that he was being rated in respect of the wrong allotments, and 
his duty clearly was to have communieated with the Council after 
the receipt of the usual notice of assessment. (Gwynnb, P.J. — I 
understand the f»roper course for the Council to adopt to be after 
rates are in arrear for two years, at the expiration of the third 
year to insert a notioe in the Government Gaaette, and on a fourth 
year elap^ng sale may be made.) All those questions have been 
disposed of on a previous argument. The only point raised by 
the application is as to ownership. It is contended that nothing 
should have been done after the receipt of the letter written by 
Mr. Strangway's attorney, but that communication was of a most 
indefiDite character, and certainly contained no tender of money 
in payment of the rates. 
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Belt, in support of the order. — The real question before the 
Court is set out in the order nisi, which states that a sale was 
made after payment had been tendered. The only object of the 
remedy provided by the Statute is to provide a means for 
obtaining what is owing for rates after all other means have 
failed. The facts briefly are that in September, 1872, an order 
for sale of certain allotments was obtained ; that in May, 1873, an 
offer to pay the rates due by the applicant was made ; that in the 
June following the order was discharged for irregularity, but 
subsequently was made in an amended form in October, 1873. 
It is quite clear that the duty was cast on the Council to have 
informed Mr. Strangways's attorney, in answer to his letter, of all 
the faots of the case. It appears the letter was mislaid by the 
Clerk of the Council, but the owner of the property could not be 
prejudiced by that. On the question of ownership, it is worthy of 
note that no complications appeared on the title. The land had 
been simply conveyed from father to son, and no tenancy had 
been created or agent appointed by which a presumption of 
reputed ownership might arise. The notice in the Gazette was 
simply calculated to mislead, as it gave the wrong names and an 
incorrect amount as due. If the owner had been put as 
" unknown " the difl&culty might not have arisen. 

GwYNNB, P. J., delivered judgment as follows : — There are two 
questions to decide — First, Has the District Council complied with 
the requirements of the 186th clause of the Act of 1858*^ An 
appllrcation was made to the Court for an order for sale of 
allotment 8, District of Glanville. Before that could be done it 
was necessary that rates for two years should be in arrear, and also 
that after the lapse of a stated period, due notice should be given in 
the Gazette. In inserting such notice the allotment in question 
was described as the property of a Mr. Dunbar. It should be 
remembered in reference to that error that rates are levied after 
an assessment has been made, and all ratepayers have an 
opportunity of seeing that their property is rightly described and 
equitably valued. Moreover, they are expected to assist the 
Council in making a true assessment. By a provision in the Act, 
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all rates duly made, and not appealed against, are made legal 

and binding, and all persons not exercising their right of appeal 

are bound by the acts of the Council. It appears that Mr. 

Straogways was in the colony at the time such assessments were 

made, and he had had a fair opportunity of seeing that his rights 

were protected. The evidence, however, is that he chose to 

remain supine. The next question is, Whether the notice in the 

Gazette was properly addressed) The Act provides for the 

insertion in such notice of the name of the owner or reputed 

owner, or, if the owner be unknown, then it must be so specified. 

The Council say they had no knowledge of Mr. Strangways as 

owner of lot 8, but that Mr. Dunbar had been recognised as 

owner. Until the affidavit of Mr. Measday was considered there 

certainly seemed a question whether Mr. Strangways was entitled 

to relief; but the facts deposed to by the late Clerk of the Council 

as to Mr. Strangways having been applied to for payment of his 

rates, deprive that gentleman of all his equity. The affidavit in 

question is not so full as to reputed ownership as could have been 

wished, nor so full as for the future will be required in such 

cases, it being very desirable that evidence as to the means of 

knowledge of reputed ownership should be before the Court. 

The only remaining question is as to whether the Council have 

been guilty of any unjust conduct ; but, taking into consideration 

the fact that Mr. Strangways had notice of his liability in 1867, it 

cannot be said that there has been anything harsh or improper 

pn their part, 

Order ducharged with costs. 
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Hanson, C.J., Gwtnne, J., Wearing, J.] [Testamentary. 

25 Maboh, 1874. 

In the Matter op Jambs Whittakbr, Dbobasbd, and in the 
Matter of the Petition op Wm. Whittakbr, of Glbnelg, 
Coachman. 

SriDSNCE OF REISSRIP.—Curaior of IfUeHatei EHatet— 
Order for eonveyanee. 

The Supreme Court hoe no power to order a conveyance of the real 
estate of an iniestate^ vested in the Curator of Intestate Estates, 
to one claiming to he heir-<it-law, even though no adverse claims he 
set up, until the question of heirship has been tried hy a jury, and 
the proper course for such claimant is to establish his title in an 
action of ejectment, or by proceedings in Equity, when an issue 
would he directed. 

Affidavits in support of any proceedings before the Supreme Court in 
its Testamentary Jurisdiction must, since the Act No. II of 1867, 
be headed " In the Supreme Court Testamentary Causes Juris- 
diction," and affidavits not so headed cannot he admitted as evidence 
in such proceedings. 

This was a petition filed by William Whittaker, of Glenelg, coach- 
man, for an order directing the Curator of Intestate Estates to 
convej to the petitioner all the real estate of one James Whittaker, 
deceased, and to pay over to him all accumulations in rent in 
respect of the same. The petition set out that in the year 1859 
James Whittaker, late of Norwood, was drowned on the wreck of 
the ''Admella," on the south-eastern coast of the colony; that 
deceased died intestate, and administration of his estate was granted 
to the Curator ; that the said James Whittaker was an only child, 
and had never been married ; that the petitioner claimed to be 
heir-at-law of the deceased, as great-grandson of William Whittaker, 
grandfather of the deceased ; that on hearing of the death of the 
deceased the petitioner left the United States, where he was living, 
and came to South Australia to take possession of the property j 
that the personal estate of the said deceased had been paid over to 
his half-brothers or their representatives ; and that in 1864 the 
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petitioner commenced an action of ejectment to recover posseBsion 
of the real estate of the deceased, but was stayed by an order of 
the Court on the ground that proceedings should be taken by 
petition on the ecclesiastical side of the Court. 

GwYNNE, J. — Has the Court had any jurisdiction in the case ! 
We are asked to make an order deciding as to who is the heir-at- 
law of the deceased, without sending an issue to a jury. 

IFay, Q.C.y Boucaut, and Wigley for the petitioner. — The Testa- 
mentary Causes Act imposes certain duties on the Curator, and 
gives the Court jurisdiction in reference thereto. In taking the 
realty the Curator taktes no estate, but simply holds the property 
until the heir-at-law comes in to claim it. The petitioner, then, 
is not in the position of an adverse claimant, but is only asking 
to be placed in possession of what he is entitled to, which has 
been vested in the Curator by an expa/rte order of the Court. If 
a petition were presented adverse to the present claimant the 
petitioner would undoubtedly have to go to a jury, but that not 
being so, the Court can, in its summary jurisdiction, grant the 
relief prayed for. The original order, by which the Curator took 
charge of the estate, was made pursuant to section 21 of the Act 
12 of 1848. (GwYNNB, J. — It appears to me the Curator is in an 
analagous position to a Receiver in Equity, against whom an action 
by an heir-at-law may at any time be brought without fear of in- 
tervention from the Court.) There is a practical difl&oulty, at any 
rate, as to the heir-at-law bringing an action in ejectment. The 
Curator is empowered to grant leases of the realty of intestates, 
and consequently the tenants would be entitled to quiet possession 
during the currency of their respective terms, and the Legislature 
could never have intended keeping the rightful heir out of possession 
a day after he could establish his right. Ejectment, therefore, 
would not be the universal remedy for heirs-at-law against the 
Curator. (Hanson, C.J. — I believe, as a matter of fact, there 
have been leases granted of the property of the intestate, and an 
application has been made to the Court for a reduction of the 
amount of rent at first fixed.) Returning to the authority by 
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which the Curator acts, the Act of 1848 was repealed by No. 11 
of 1867, all proceedings under the old Act of coarse being pro- 
tected. It is by virtue of clause 12 of the last-mentioned Statute 
that the application is made to the Court, to the jurisdiction of 
which the Curator is thereby made subject. (Gwtnne, J. — Though 
bound up with the Act the clause referred to can hardly be said to 
be a part of it.) What has been suggested only involves the point 
whether the proceedings should have been entitled ''In the Supreme 
Court" or "In the Supreme Court, Testamentary Causes Juris- 
diction.'' All orders under the Act are now made in the latter 
form, and doubtless the Curator would have objected if any other 
heading had been used. (Gwynnb, J. — It becomes more than a 
simple question of form when it is remembered that no indictment 
for perjury could be sustained on an affidavit not properly headed. 
It is a question of mode of procedure also.) (Hanson, C.J. — I 
conceive that the title of the Statute, " The Testamentary Causes 
Act," applies to all its parts.) 

Stow, Q,C. — As I simply represent an officer of the Court, I may 
point out that the definition in the Act of the word ''Court" taken 
with clause 12, would seem to confer jurisdiction. I do not con- 
template pressing that point against the petitioner. 

Gwtnne, J. — Section 6 of the Act, headed "Jurisdiction of 
the Supreme Court in causes Testamentary," specifically defines 
what that jurisdiction is, and such definition is binding. The 
Court clearly only have power over personalty. 

Way, Q.C. — Section 6 of the Act deals purely with the testa- 
mentary powers of the Court, but in the other sections of the 
Statute collateral jurisdiction is given. By the Act there are two 
distinct jurisdictions — the one contentious, the other applying to 
the common form business. In contested suits both parties are 
represented ; but, as against the Curator alone, that course cannot 
be adopted, as he cannot, being simply an officer of the Court, be 
proceeded against by an action by which absent parties would be 
bound. The petitioner, therefore, comes before the Court, praying 
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that the summary jurisdiction of the Court may be exercised, and 
the Curator ordered to do that which is right. It is to be remem- 
bered, too, that the Court has already acted as to the personal 
estate of the intestate. 

£t was then proposed to read evidence on affidavit in support of 
the petition. 

Stow, Q,C. — I object to the evidence. In the first place, part of 
the testimony is not that of relatives, and on that ground cannot 
be received, as the evidence should be of the same nature as that 
required in tracing a genealogy. The principal objection, however, 
is that many of the affidavits were sworn before the petition had 
been filed, and consequently are not receivable. No charge of 
perjury could be substantiated on such evidence. The affidavits, 
also, are not properly headed as of the Court in its Testamentary 
Causes Jurisdiction, and further, cannot be used on the hearing of 
this petition, inasmuch as they have not been filed in a cause 
between the same parties relating to the same subject matter. 
The duty is clearly cast on the Curator of calling attention to any 
irregularity or defect in the mode of procedure by which property 
in his care is sought to be afifected, especially when it is considered 
that the real estate of the intestate in question yields about £800 
a year, and there is also between £3,000 and £4,000 in the Bank 
derived from it. 

Way, Q.C. — In justice, as well as technically, the evidence should 
be admitted. If it were not, independent testimony of a most 
valuable character would be lost to the Court in enquiring into the 
case. The affidavits were made in reference to an application pre- 
viously before the Court as to the administration of the personal 
estate of the deceased; and inasmuch as they were made in the 
matter of the administration of the estate, they are properly 
entitled. The Court has already acted on them, and if they were 
rejected now, the anomaly would be created of evidence having 
been received in reference to the personalty, and yet held to be 
inadmissible in considering the rights of the petitioner as heir-at>- 
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law. It would be a manifest ii^astice to compel the expense being 
incurred of fresh affidayits. The Curator also has had long notice 
of the intention to use the evidence, and therefore, every oppor- 
tunity has been afforded of enquiring into it. Again, in such a 
case as the one before the Court, the strict rules of evidence will 
not be enforced, as it is not sought to define the rights of parties 
or gain a decision which will be final and unimpeachable. The 
Court may fairly use every means of informing its conscience as to 
the justice of the case. 

Boucaut on the same side. — The estate of the intestate is already 
under the charge of the Court, and everything available in relation 
to it should be considered on a question such as that raised by the 
petition. Had it not been for the amendment of the Testamentary 
Causes Act in 1867, also, the affidavits would clearly have been 
properly entitled. The object of the enquiry before the Court is 
as to the administration of the estate of the deceased, and there 
being no suit pending, and the Curator being simply an officer of 
the Court, evidence such as has been tendered ought not to be 
excluded. 

Staw^ Q.C, in reply. — The clear duty of the Curator is to take 
objections mentioned, he being in the position of a protector of 
property, and bound to see that everything in relation thereto is 
proved in the strictest and most regular manner. It has been said 
that the affidavits sought to be used have already been recognised 
by the Court in the same matter. That is not so, inasmuch as the 
duties and powers of the Curator in reference to realty are quite 
distinct from those exercised in regard to personalty, which alone 
was the subject of the prior application referred to. 

Way, Q,C, — Before the amendment of the law in 1867 there 
would have been the same heading used to an affidavit in pro- 
ceedings as to realty as to personalty. The point in contest now, 
also, is the same as that raised by the former application. 

Hanson, C.J. — My learned colleague, Mr. Justice Gwynnb, is 
reluctant to give an opinion on the point raised, he not being 
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satisfied that the Court has any jurisdiction to entertain the 
petition. Although I am not quite sure I agree with my learned 
colleague in reference to clause 12 of the Act of 1867, I feel that 
the Court is being asked to do something which, so far as 1 am 
aware, is unprecedented. I have never heard of an heir-at-law 
establishing his title under a petition such as that before us. 

GwYNNB, J. — There is a clear qualification expressed by the 
wording of the clause 12. 

Stow, Q.C. — The difficulty arises from the fact of the Legislature 
having taken the English Statute as the model, and neglected to 
make special provision as to dealings with realty. 

Hanson, C.J. — I have great doubt whether the Court has 
power to make an order placing the heir-at-law in possession of 
the real estate. 

GwYNNE, J. — In England the Courts never decide on a claim as 
to an heir-at-law without giving the claimant the opportunity of 
going to a jury. 

Way J Q.C. — The right to share in the administration depends on 
kinship, and that has been decided by the Court on affidavit. The 
Curator has the real estate in the same manner as he had the per- 
sonalty, and the petitioner has as much a claim to be heard by the 
Court as had the claimants on the personal estate. The Court 
appears to wish to protect the interests of unknown parties to the 
prejudice of the petitioner, who, at any rate, has shown a strong 
probability that he is the rightful heir-at-law, but who, except on 
almost impossible terms, is denied the ear of the Court. Every 

course is closed to him. He cannot proceed in ejectment 

(Hanson, C.J. — Why V) Because leases of the property have been 
granted. (Stow, Q.C. — Then he should go to a Court of Equity.) 
(GwYNNE, J. — When, of course, I should direct an issue to be tried 
by a jury.) The petitioner ought not to be sent to a jury, as 
that would practically amount to a denial of justice, there being 
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no available means of examining witnesses in Ireland, and even if 
there were it could only be done at immense expense. If the 
Court granted the order as prayed, what harm would be done, 
even supposing the claimant be not the rightful heir ) When the 
true heir-at-law appears, the property could be recovered by 
proceedings no more expensive than those which the present 
petitioner is sought to be burdened with. The result of the 
decision of the Court will be that the Curator takes the estate, 
and a penniless heir-at-law is powerless. (Hanson, C.J. — I 
strongly sympathise with the petitioner, looking at the case from 
the point of view last suggested; but there are certain rules 
in force, which in the main are beneficial, and by which the Court 
must be bound.) There is no rule of law compelling the 
petitioner to go to a jury. (Hanson, C.J. — But you must show 
us that we have the power to make an order putting the heir-at- 
law in possession.) Supposing the Curator had funds in his 
hands which he refused to hand over, the Court would surely 
then step in to compel him, by its summary jurisdiction, to do 
what was right. Where, then, is the difiference in principle which 
would prevent a like course being resorted to in the case of a real 
estate ? But, further, the petitioner is quite willing to give good 
security as to his bona fides, and, if necessary, leave the actual 
cash in the care of the Court until such time as it shall think 
further delay unnecessary. If, as suggested, the petitioner went 
to Equity for the relief he sought, his bill would be open to 
demurrer as te parties, or the Curator, if an account was asked 
for, might reply that the application should be made on the 
Testamentary side of the Court. It may be pointed out, too, that 
a Court of Equity informs itself by every possible means ; and 
why, under the circumstances, cannot this Court do likewise? 
(GwYNNB, J. — Ethically the learned counsel is doubtless right, 
but the Court is here simply to administer, not to make law. If 
the Legislature empowers the Judges to deal out justice according 
to the circumstances, and under the guidance of their own 
consciences, a more perfect and satisfactory administration of the 
law would result, and then, and not till then, I should feel 
justified in doing what is wished.) With regard to the case under 
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consideration, the Legislature has conferred that power. (Hanson, 
C.J. — I will put another supposititious case. Supposing a man 
was said to have been drowned, and, he being intestate, the 
Curator in due course proceeded to administer the estate, but 
after tlie lapse of some time the man put in an appearance 1) The 
Court would in such a case do substantial justice by exercising 
summary jurisdiction, and ordering the Curator to surrender the 
estate. (Stow, Q.C. — Not until the identity of such a claimant 
with the supposed intestate bad been duly found according to law.) 

Hanson, C.J. — The majority of the Court are of opinion that it 
has no jurisdiction to grant the prayer of the petition. 

Stow, Q,C. — Then the petition will be dismissed. I am bound 
to ask for costs. 

Way, Q,G. — But they will come out of the fund. 

Hanson, C.J. — Yes. 

Petition dismissed. 
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Hanson, C.J., Gwynnk, J., Wbarino, J.] [Cohhok Law. 

30 March, 1874. 

In rb Stanley. 

SERVICE ON JURIES,— CoMul—ExempHon. 

A CoumU of a foreign power rendent in this Province cannot hy 
virtue of his status claim exemptumfrom serwioe on Jwries under 
the existing Jury Act. 

In this case Frederick Stanley, the French Coasul^ was fined 
£26 for non-attendance as a juror. 

Stow, Q,C,, moved that the fine be remitted. No doubt under 
the Act Mr. Stanley personally would be bound to serve under 
ordinary circumstances ; but the question is, whether, as a matter 
of international law, a Consul can claim exemption. I think that, 
as a subject of the Queen, Mr. Stanley was bound to attend ; but 
under the circumstances I would suggest that the fines be 
remitted. 

Hanson, C.J. — It seems to me that the Court has no option. 

Wbarino, J. — In the prior act the exemption was specially 
mentioned, but in the existing Statute no such distinction has 
been recognised. 

Gwynnb, J. — It appears to me that Mr. Stanley's name being 
on the Jury Roll, and the Statute compelling him to serve, the 
Court can only administer and enforce the fines. 

Hanson, C.J. — The Government might interfere, but the Court 
has no option. 

Fines enforced. 
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Gmtynnb, Primary Judge.] [Equity. 

31 March, 1874. 

In the matter of the Will of James Masters, deceased, and in 
the matter of the Lands Clauses Consolidation Act and 
THE BuRRA Railway Act, 1869. 

LANDS CLAUSES CONSOLIDATION AND THIS SUSS A 
SAILWAT ACT, 1869. — Tdnafi^ in tail — Compensation 
Money. 

A tenant in tail in possession of land taken hy the Government for 
railway purposes under the Lands Clauses Consolidation Act and 
Surra Railway Act, 1869, is entitled to the receipt of the whole 
of the compensation money awarded in respect of the same. 

Petition by Mr. Swinden, tenant in tail in possession of certain 
lands at the Burra taken under the Consolidation Act by the 
Government for railway purposes, praying that the compensation 
money now in Court — ^£647 5s. 4d. — to the credit of the 
Commissioner of Railways, might be paid to the petitioner, and 
that the petitioner should have his costs of the application. 

Palmer, in support of the petition. — As a tenant in tail the 
petitioner has conveyed to the Commissioner of Railways. 

Belt, for the Commissioner, appeared to submit to any decision 
the Court might think fit to make. 

GwYNNE, P.J. — As the estate of the petititioner was such as 
would entitle him to sell the fee, there can be no objection to his 
having the funds, they being part of the inheritance. At any 
rate no difficulty can arise between the petitioner and the 
Government. If there are other parties to whom Mr. Swinden 
would be legally liable, he will have to account to them in 
priority of estate. 

Order as prayed. 
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GwYNNE, Primary Judge.] [Equity. 

14 April, 1874. 

In the matter of the Companies Acts, Xnd in the matter op 
THE Kapunda United Tradesmen's Prospecting Company, 
Limited. 

COMPANIES ACTS.—DUtoltUion. 

Whern from a/my cetute, whether from a defect in its Arttelee of 
Association or othenoise, a Company is unable to pursue the objects 
for which it is formed, the Court has power on petition of parties 
interested to order its dissolution. 

A provision in Articles of AssociaUon of a Company requiring 
persons representing the whole of Us shares to be present at all of 
its General Meetings is in itself a ground for ordering the winding- 
up of the Company where some of the shareholders reside at the 
place where the operations of the Compcmy are to be carried on, 
but at so great distance from the office of the Company as to 
render it difficult, if not practically impossible to secure their 
attendance at such General Meetings. 

Petition for an order to wind up the Kapunda United Trades- 
men's Company. 

The petition set out the due incorporation of the Company, and 
also the Memorandum and Articles of Association. The 32nd 
Article provided that no general meeting of the company should 
be held unless ten or more persons were present, representing not 
less than 2,000 shares. 

Way, Q.C.f in support of the petition. — The entire number of 
shares in the Company is only 2,000, and consequently the 
existence of the 32nd Article renders the whole Company 
practically unworkable, inasmuch as several of the shareholders 
are now resident in the Northern Territory. The Directors are 
unable to get a proper meeting or to make calls, and, in short, the 
whole afifair is at a standstill. Some of the shares, too, have been 
forfeited, which of course increases the difficulty under which the 
Company labours. (Gwynnb, P. J.— The only question is whether 
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I have any power to make an order under such circumstances.) 
Section 75 of the Companies Act of 1864 provides that the Court 
can make an order as asked when it thinks it is ''just and 
equitable that the Company should be wound up." 

GwYNNB, P.J. — I conceive, then, that the principle is that when 
a Company fails to pursue the objects for which it is formed the 
Court can order its dissolution. There may, howevei*, still be 
some legal points raised. I think, however, I may make the 
order, and of course if found necessary there can be an appeal. 

Order accordingly. 
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GwYNNE, J., Wearing, J.] [Ck)iiMON Law. 

25 Apeil, 1874. 

In the matter op F. W. G. Fischer, an Insolvent. 

The Supreme Court hoe power to iseue a writ of Habeas Corpus, 
notwithetanding the fact that no rules have been made under Act 
31 of 1855, clause 16. 

A writ of Habeas Corpus can he granted hy a Judge to bring up a 
prisoner imprisoned for an offence under the Insolvent Act of 1860, 
such imprisonment being not merely in the nature of a qualified 
exeeuHon but a punishment for a criminal offence. 

Where the finding of the Commissioner of Insolvency, and the 
warramt under which the prisoner is detained, set forth as the 
grounds of such detention acts, some of which do and some do not 
constitute substantive offences, the warrant is altogether bad, and 
prisoner entitled to be discharged on Habeas of imprisonment upon 
final exaimination, 

A warrant under the Insolvent Act, 1860, under which a prisoner 
was detained, and the finding of the Commissioner on which such 
warrant was founded, set forth, amongst other things^ that the 
prisoner did ** falsely pretend, 4^c.,** but contained no allegation 
of his knowledge of the untruthfulness of such pretences or of any 
intention to defraud. 

The W€irrant also showed, as a cause of imprisonment, other offences 
which were properly charged, and concluded with an order for 
imprisonment for a certain period as a punishment Jbr the whole of 
the offences, unless the judgment debt should sooner be paid. 

Held — That no offence of false pretences was disclosed by the 
warrant, and that one offence being improperly charged vitiated 
the whole of the warrant, 

Semble— 2%a^ section 125 of the Insolvent Act, 1860, does not 
contemplate a separate punishment for each offence. 

Writ of habeas corpus, calling upon the Sheriff and the Keeper of 
the Adelaide Gaol to produce the body of Frederick William 
George Fischer, an insolvent debtor, imprisoned under an order 
of the Commissioner of Insolvency. 

The warrant recited that John Cherry and William Milne the 
younger, the assignees of the estate and effects of the insolvent, 
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were judgment creditors of the said insolvent for the sum therein 
mentioned. And, also, that it had been proved to the satisfaction 
of the Court that the said insolvent did at the time therein 
mentioned falsely pretend to certain creditors therein named that 
he did not then owe to any other creditor or creditors of him, the 
said insolvent, except themselves, any sum or sums of money 
whatever except for small weekly bills for household expenses; 
whereas the said insolvent did at the time he made such false 
representation owe large sums of money to other creditors, to wit, 
ibc., by means of which said false pretences the said insolvent 
obtained the forbearance of the debt then due by him to the said 
first-mentioned creditors. And also that he did at the time therein 
mentioned falsely pretend and represent to certain creditors 
therein named that the total amount of his then debts was about 
£40, whereas such debts then amounted to upwards of £400, by 
means of which false pretences the said insolvent obtained the 
forbearance, &c. And, also, that the said insolvent did contract 
debts with, Ac, to the amount of £104 5s. by means of false 
pretences, to wit, that he the said insolvent did not owe to other 
creditors money exceeding about £40, whereas at the time &c., 
he was indebted to other creditors in an amount exceeding £400. 
And, also, that the said insolvent did, within two months next 
preceding the filing of the petition for the adjudication of 
insolvency, fraudulently in contemplation of insolvency, and not 
under any pressure from any of his creditors, with intent to 
diminish the sum to be divided amongst his creditors, and to give 
an undue preference to some of his creditors, pay the following 
creditors wholly or in part, to wit, (fee. 

The warrant also disclosed other offences about which there was 
no question, and required and authorized the messenger to lodge 
and the keeper to receive and detain the prisoner in the Adelaide 
Gaol for the term therein mentioned, unless the said insolvent 
should sooner satisfy the assignee's debt. 

Inglehy^ in support of the warraat. — The Court has no power 
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to issue a writ of habeas corpus. The same point was taken in 

Exparte SeOar, 1 S.A.L.R., 1, 32, 

bat not decided, as the Court suggested that the point should be 
waived pro tern. The ground of the objection was that by the 
Supreme Court Act, 31 of 1855-6, section 16, the Judges were 
bound to make rules for the governance of the practice of the 
Court, and until that was done in reference to the writ of habeas 
corpus there were no means whatever of issuing such writ. 

GwYNNB, J. — I always understood that at the foundation of the 
colony all such English laws as were applicable became part of the 
Constitution of the province ; but if the objection were good, the 
great prerogative writ in question is not available here, and a man 
might be illegally imprisoned without any means of redress. 

StoWf Q.C. — The writ is a Common Law one. 

GwYNNB, J. — The Court uphold the writ. 

Stow, Q.C.f then moved that the return to the writ be filed and 
read. 

The return having been read. 

Stow, Q.C, 9 moved that the prisoner be discharged. 

Ingleby. — I move that the writ be quashed. There is no power 
under the Statute for the issuing of a habeas corpus where the 
prisoner is detained for debt, and that the insolvent is so detained 
is dear from the wording of the warrant, which is to take effect 
unless the insolvent pay the assignees' debt. (Gwtnnb, J. — ^The 
gravamen of the charge is that credit has been obtained by false 
pretences, and the finding of the Court below refers to that as 
the cause of insolvent's imprisonment, providing, however, a 
collateral termination of the punishment consequent on a certain 
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act. Had it been goods or chattels instead of credit which had 
been fraudulently obtained, of course the remedy would have been 
on the criminal side of the Court.) Imprisonment under the 
Insolvent Act is analagous to imprisonment for debt imder the 
County Courts Act in England, and it has been held in 

Exparte Dakins, 1 Jur., N.S., 378, 

that a commitment from a County Court for a debt contracted by 
fraud is simply a qualified execution, inasmuch as payment of the 
debt would secure a discharge. In the case before the Court the 
insolvent is clearly imprisoned under a civil process, and therefore 
hobbecbs corpus will not lie. That writ, originally under the Statute 
31 of Charles II., can only be taken advantage of in criminal or 
qvxisi criminal matters ; but jurisdiction in respect of it has been 
extended by the Act 56 of George III. But the writ, under any 
circumstances, is only intended to be resorted to where no more 
facile remedy has been provided. The insolvent has the benefit 
of such simpler course, and should have proceeded either by an 
application to the Court that issued the warrant or by appeal to 
the Supreme Court — 

Insolvent Act, 1860, clauses 14, 15, 16. 

By the last-mentioned clause also the Supreme Court could do 
such justice between the parties as cannot be done imder a writ of 
hcbbeas, (Gwynnb, J. — The Legislature has given an immense 
power to one man by the Insolvent Act; and it is hardly 
cojpiceivable that the Commissioner should be able to inflict a term 
of imprisonment for three years without the person imprisoned 
having the benefit of a remedy by hcbbeas corpus). (Wearing, J. — 
By clause 136 of the Insolvent Act it is clear that release from 
imprisonment does not follow as a matter of course after the 
satisfaction of the debt.) The warrant under which the insolvent 
is in goal distinctly gives him that means of obtaining his 
discharge. 
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Stow, Q,C, — There is nothing in the Act to justify the framing 
of the warrant, as it appears in the schedule of the Act. 

GwTNNK, J. — It will not be necessary to deal separately with 
each of the charges under which insolvent has been convicted. 
If one were proved in favour of the prisoner, the whole would be 
held to fail so far as the release of the prisoner is concerned. 

Stow, Q.O. — The first ground I will take is that the warrant 
under which the insolvent has been imprisoned is not justified by 
law. The return shows the warrant to be under the hand of Mr. 
H. E. Downer, Commissioner of Insolvency ; but the Act requires 
(clause 25) that it should be the warrant of the Court. The 
return also places the justification of the detention entirely on the 
warrant. Again, all acts of the Court of Insolvency are, by clause 
9 of the Act, provided to be under the seal of the Court ; but from 
the return it appears the seal of the warrant is simply Mr. 
Downer's private seal. The warrant, therefore, according to the 
return, is merely a warrant of Mr. H. E. Downer and under his 
seal. (Inglehy. — As a matter of fact, the warrant is under the 
seal of the Court, and if the return does not specify that I would 
apply to amend.) There can be no amendment of a document 
filed. The second point I submit is that there is a substantive 
punishment for each offence under the Insolvent Act, and there 
cannot be a general sentence for several offences. The practice as 
to that is the same as in criminal matters. Supposing a man has 
committed forgery and manslaughter, it is clear he would not 
receive one heavy punishment to cover both crimes. (Gwynnb, J. 
— ^The point arose in the great O'Connell's case. There the 
charges were numerous. O'Connell moved an arrest as to one^f 
them and succeeded, and it was pointed out that as the sentenee 
was intended to cover all the crimes, and one had been found 
unsupportable, the prisoner could not suffer for right.) The very 
wording of clause 125 shows that separate sentences are 
contemplated, as otherwise the words ''in the whole" in the clause 
are nugatory ; but if they were not there, an insolvent could be 
punished for three years for every offence, which was never 
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intended. A glance at the return will show that the insolvent has 
been sentenced in respect of more than one charge. (Gwtnnb, J. 
— It appears to me that the charge of false pretences, as set out 
in the return, might arise from the different ideas held by different 
people as to what is a large debt. Even if the fact could be shown 
that a false pretence had been made, it would have to be proved 
that it was made knowingly and designedly. Any mau might also 
make a mistake with regard to the amount of his liabilities, and in 
any case the expression "small" is only a relative one.) The 
Court has anticipated my argument on that point. The statement 
of the grounds of the conviction is exceedingly vague. It would 
be easy to uDderstand, in addition to what has been said by the 
Court on the subject, that a man might have had heavy disputed 
debts which he would not reckon as properly part of his liabilities, 
and further debts might have been incurred by his agents without 
his knowledge. 

GwTNNB, J. — There can be no crime unless it can be shown that 
it has been contemplated by the mind of the criminal. It seems 
to me, that the argument on that point is fatal to the assignees. 

IngUhy. — I see the force of the contention if the offences 
specified in clailse 135 of the Insolvent Act be taken as criminal 
offences, but they are not; and^ therefore, the criminal code is not 
in any way applicable to them. With reference to the objection 
that there cannot be a cumulative punishment for several offences, 
it is clear there is a distinction intended to be drawn between a 
person convicted under the Insolvent Act and a common criminal, 
inasmuch as the payment of the debt is to operate as a release to 
^e insolvent from all punishment. In insolvency, too, all the 
branches of a case are so intimately connected that the Com- 
missioner is bound to look at them as a whole, and decide 
accordingly. The awarding of the certificate is affected by the 
collective aspect of the case. On every consideration the 
imprisonment is to be viewed as an execution under a limited ca. 
ms., and therefore, the Judge had no power to issue the writ of 
habeas. As to the question of the warrant being under the seal of 
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the Court, everything will he presumed to have heen done that 
should have heen done, and the letters *'' L.S." refer not to the 
private seal of the Commissioner, hut to the official seal of the 
Court. As to the payment of the deht not securing release, as 
appears hy clause 136 of the Act, the Commissioner can always 
review his judgment at the suit of the assignees. 

GwTNNE, J. — It appears to me simply to he a question of 
whether the ojOfence for which the insolvent is imprisoned is to he 
regarded as a civil or a criminal one. The wording of clause 125 
certainly rather mixes the point. But I think, at any rate, the 
fact of false pretences was not properly found. That heing so, 
there are several ofiPences for which a cumulative sentence has heen 
awarded, and of such offences, one was now decided not to have 
been chargeable to the prisoner. Therefore, he is, as to that 
offence, being unjustly imprisoned, and consequently he is 
entitled to a discharge from the whole sentence. 

J. W. Downer followed on same side. — The means by which the 
insolvent can get his discharge qualifies the language of clause 
125, the words of which in themselves seem to indicate that the 
offence is to be looked upon as of a criminal nature. 

Stow^ Q.C. — The Court cannot go behind the writ. The case 
cited, re Dakin, is a clear authority that a habeas corpuis may issue 
in a civil matter, and, therefore, the other side can only be 
arguiog as to the form of the writ. 

J. W. Downer, — With regard to the form of the warrant, 
if the fact of the prisoner being in gaol for debt be admitted^* 
then the strictness of construction oberved in criminal 
matters will not be adhered to hy the Court. There is no difference 
between a committal for debt under the English County Courts Act 
and under the local Insolvent Statute. The only distinction is that 
the last-mentioned Act specifically uses the word " offence," while 
by the English Statute it is only implied. In Dakin's case the 
committal was for fraud, because the express word is not used. 
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The effect of the order is really not to inflict punishment but to 
prevent the insolvent obtaining his release under the Insolvent 
Act, for were it not for that Act a man might under a ca. sa. be 
imprisoned for life if he had not the means of payment. As to the 
facts, the Court below having judged the insolvent guilty of false 
pretences conveys the necessary implication that after a due con- 
sideration of the evidence it found the charge substantiated. 

Stowy Q,C,, in reply. — Assuming everything advanced on the 
other side, the case for the prisoner remains unanswered. Allowing 
that the insolvent is only imprisoned as on a limited ca. aa., it 
only amounts to showing that a rule would have been the proper 
procedure, instead of the writ of habeas. But the question of form 
is not before the Court. There must be a power of impugning by 
haheas corpus the committal to gaol from any inferior Court. 

GwYNNB, J. — Is it desired to amend the return ? 

Ingleby, — I would wish to do so, as far as the ambiguity with 
reference to the seal is concerned. 

StoWy Q,C, — I will then abandon that branch of the case. 

GwYNNB, J., delivered judgment as follows : — The insolvent has 
been imprisoned under the 1 25th clause of the Insolvent Act, 
1860, for false pretences, and the warrant by virtue of which he is 
detained in custody has been drawn up in the form given in 
Schedule W of the Act. Neither the finding of the learned Com- 
missioner, however, nor the warrant, alleges that the insolvent had 
wilfully or designedly falsely pretended, or that he knew that the 
representations he made were false. Nor are the exceptions 
negatived. In point of law, therefore, the Commissioner did not 
show that the insolvent was guilty of the charge for which he was 
imprisoned. Further, the incarceration of the prisoner is illegal 
by reason of the informality of the warrant of commitment. The 
contention on the part of the assignees is that, on the authority of 
re DakinSf the insolvent is not imprisoned for a criminal offence, 
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but is only in gaol under a limited execution. The wording of the 
olause with reference to a release on payment of the debts certainly 
rather mixes the question, making it appear partly an imprison- 
ment for debt and partly for committing the offence ; but in my 
mind, the idea that the punishment is for the criminality of the 
offence preponderates. I am of opinion, therefore, that the Court 
has no jurisdiction. Then, it appears the prisoner is in gaol for 
an offence of which he has not been properly found guilty. It is to 
be regretted that the exigencies of the case demand its immediate 
settlement, but, in my opinion, the prisoner should be discharged 
from custody. 

Wearing, J, — I concur. I had some doubts as to whether the 
offence is a limited execution or a crime, but I think, it being a 
question affecting the liberty of the subject, I am bound to decide 
the main issue without delay. I agree with my learned colleague 
that we have jurisdiction, and having decided that, I have no 
doubt that the precision which ought to have been observed in 
such a case has not been exercised in drawing the warrant. I 
think the prisoner should be discharged. 

Prisoner discharged. 



Digitized by 



Google 



66 S. A. LAW ftEPOtltS. I8t4. 



c,r«».«,. nr.,r^m i Winn's Oold Mining Company, 

SUPEEME COUBT. I LiMITBD, V. WYLD. < 



Common Law. 



Hanson, C.J., Wearing, J.] [Common Law. 

28 Mat, 1874. 

Winn's Gold Mining Compant (Nobthbrn Tbrbitort), Limited, 

V. Wtld. 

COMPANIES ACT^ 1864.— 7iicr«a#« of CapiiaU-Notice^Applieaiion 
— Allotmewt call, 

A person who h<u applied to a Company for shares, but not paid any 
allotment caU, though he may not be entitUd to the full benefit of 
membership, is liable for calls. 

Section 33 of the Companies Act of 1864, requiring notice of increase 
of capital to be given to the Registrar of Companies within fifteen 
days from the passing of the resolution authorising increase, is mere- 
ly directory, and the giving such notice is not a condition pre- 
cedent to the bringing an action for calls subsequently made. 

On appeal from a Local Court, whether of full or limited juris- 
diction, the ruling of the Special Magistrate need not be obtained 
in writing, where the snperior Court can collect from the Magis- 
trate's notes the ground of the decision on the points of law raised 
at the trial. 

Rule nm, calling upon the plaintiff to show cause why a new 
trial should not be granted, or the verdict entered for the 
defendant, on the grounds — first, that the register of shareholders 
of the plaintiff's Company did not comply with the provisions of 
the Companies Act, 1 864, and was inadmissible in evidence, inas- 
much as the amount paid, or agreed to be considered as paid, on 
the defendant's shares did not appear therein ; second, that to 
entitle the Company to sue for calls it was necessary that notice of 
the increase of capital and number of members beyond what had 
been originally registered should have been given to the Registrar 
of Companies ; and, third, that although the resolution of the 
Company was, '* That the Directors be authorized to issue d,000 
new shares," and the evidence showed that a much smaller number, 
3,581, were applied for and issued, yet the defendant was 
compelled to take and pay for the shares applied for by him. 

The action was tried in the Local Court, when a verdict was 
entered for the plaintiffs. 
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Nicholson now moved that the rule be made absolute. 

Ingld>y showed cause. — The rnling of the Special Magistrate has 
not been obtained in writing, which is a condition precedent to the 
hearing of all such appeals — 

Roberta v. Heggie, 1 S.A.L.R., 72. 
Janeway v. Snewiny 3 S.A.L.R., 74. 

(Hanson, C.J. — I imagine that the Court cannot look to the 
affidavit as informing them of the proceedings. They must look 
to the Special Magistrate to do that.) 

Nicholson. — The Clerk of the Local Court, on receiving notice of 
appeal, sends up the Magistrate's notes to the Supreme Court, and 
such notes contain everything referred to in the affidavit. 
(Hanson, C.J. — No reference whatever is made in the affidavit to 
the Magistrate's notes.) (Stow, Q.C, as amicus curias, suggested 
that when the appeal did not arise out of a jury case the notice of 
such appeal brought everything before the superior Court.) 

Ingleby, — The case was tried not before the Special Magistrate 
alone, but at a Court of full jurisdiction, and the ruling should 
have been brought before the superior Court in writing. 
(Wearing, J. — What is objected to in the cases cited by Mr. 
Ingleby is that statements of counsel of what took place at the 
trial are inadmissible and unfair as ieigainst the Magistrate's 
ruling.) (Hanson, C.J. — I think that when the Court can collect 
from the Magistrate's notes what were the grounds of the decision 
on the points of law raised that is sufficient.) I will, then, 
addess myself to the question arising out of the order. First, 
with reference to the defendant not being a shareholder of the 
Company, it will be remembered that he applied to be so, that 
the shares were allotted to him, that he was entered in the register 
of shareholders ; and further, that he, by a letter to the Secretary 
of the Company, in writing admitted his liability. Under Section 
22 of the Act of 1864 a member of a Company is defined as prima 
fade any person whose name appears on the register. There was, 
therefore, a clear agreement to become a member of the Company, 

B 2 
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and the defendant has been recognized as such. (Wearing, J. — 
Does the Act set forth any form as to how the register of share- 
holders is to be made out ?) There is no specific form provided, 
. but Section 24 indicates what are the requirements in order to 
constitute a Valid register of members. But there is a distinction 
between a person's name being on the register as a fact under 
Section 22, and the register being so made up as to be admissible 
in evidence under Section 24. In the matter now before the 
Court, it will have to be assumed that the register is correct in 
every other respect but the one referred to in the order 
?im. (Hanson, C,J. — I conceive that it would be absurd to say 
because there is some trifling omission in the register of share- 
holders of a Company it would thereby be rendered altogether 
valueless.) Apart from that, Section 24 only applies to cases in 
which it is proposed to make the register evidence. But as a fact, 
the defendant in the case before the Court had no right to appear 
on the register at all, inasmuch as he had not paid the allotment 
call, and, therefore, could not have been admitted to the full 
rights of membership in the Company. The plaintiffs relied on 
the defendant's agreement to become a member of the Company. 
But in any event the Section 24 of the Act is merely directory. 
The case of 

Bain V. T?ie Whitehaven and Fvmesa Junction Railtoay 
Company, 3 H.L. Cas., 1, 

relied on by the defendant, was an action brought under a special 
Statute. There Lord Brougham certainly expressed the opinion 
that each share held by the various members of the Company 
should be specifically mentioned ; but when that authority was 
cited before Mr. Justice Blackburn in the 

Ea^t Gloucestershire BaUway Company v. Bartholomew, 
L.R., 3 Ex., 15, 

that learned Judge held that no specific entries in the register 
were necessary. With regard to the question as to whether the 
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amount paid in respect of shares should appear by the regi8ter« 
the cases of the 

Birmingham^ Bristol, and Thames Junction Railway 
Company y. Locke, 1 Q.B., 256 

and the 

Southampton Dock Company ▼. Richards, 1 Scott N.R., 219, 

are conclusiye authorities against the proposition. It has been 
further held also in the 

Irish Ptai Company ▼. Phillips, 1 B <fe S., 598, 

that, as agunst the other shareholders, a person cannot even set 
up that the stipulations of the prospectus have not been complied 
with. The next point taken in the order nisi is that notice of the 
increase in the capital and number of members of the Company 
should have been given to the Registrar of Companies, and it is 
said that was not done within the fifteen days specified by the Act. 
The only question is whether that clause, No. 33 of the Act, is not 
merely directory. (Hanson, C.J. — If the notice be not given 
within the specified time, a fine is to be inflicted. That clearly 
shows that such notice may be given after the expiration of the 
prescribed time.) I had intended putting it in that way, and will 
bite as an authority 

Dwarris on Statutesi 

The only remaining question is as to only part of the new issue of 
shares having been issued. (Hanson, C.J. — I do not think the 
learned counsel need trouble himself to argue that point.) 

Nicholson, in support of the rule. — I'he plaintiflF is bound by the 
register of shareholders, inasmuch as it is relied on to prove tliat 
the defendant is a member of the Compsvny. The cnaes cited on 
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(he other side are all referred to and distinguished in Hoscoe, 1049. 
(Hanson, C.J. — The main question is whether there has been 
evidence given at the trial on which the Magistrate might have 
decided that the defendant was liable irrespective of the register. 
To prove that, the application for shares and the letter admitting 
the liability were put in.) But de hors the register, there could 
be no evidence of the defendant being a member of the Company. 
In the case 

Bain v. Whitehaven and Fv/rnesa Junction Railtoay Company 



(ante), which is a late decision, the learned Judge pointed out the 
great power given to Companies of making evidence for themselves, 
and the necessity which, therefore, arises for holding that the law 
by virtue of which such great power is exercised is not merely 
directory. The importance of accuracy will be further seen when 
it is remembered that one of the greac objects of such record is to 
secure some protection and guide for the creditors of the Company. 
With reference to the notice of increase of capital and members, 
there is nothing in the Magistrate's notes to show that any such 
notice had been given, and it is admitted that it had not been done 
till after action brought. Then, although the neglect to give the 
notice is punishable with a fine, yet that does not give a right to 
sue before the requisition has been complied with, as a Company 
only exists on the basis on which it is registered. Supposing the 
defendant had wanted to sell his shares, he would have been 
legally unable to do so, as they could have no existence prior to 
registration. The true test as to whether a person is liable under 
an agreement to take shares is, whether specific performance of 
the agreement could be enforced — 

Buckley on Joint Stock Companies ; 

and clearly the plaintiflF's Company were in a position to have 
withdrawn the additional issue of shares if they had thought fit. 
(Wbarino, J. — Could the defendant have got the application call 
back again Y) I think so, the shares not beio^ registered. Even 
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the change in the name of a Company could not take effect until 
after registration — 

RoBOoe. 

On the point as to part only of the new issue of shares having 
been taken up, I will simply cite the case of 

JohfUfm v. Godett, 27 L.J., N.S., G.P., 122. 

Hanson, C.J. — In my opinion, the order must be discharged. I 
have no doubt whateyer that the defendant's application for shares 
oonstituted an agreement under which he was liable. Whether he 
would be entitled to the benefits of membership until after pay- 
ment of allotment call is another question. Under Section 27 of 
the Act, the defendant appears to me clearly to be a member of 
the Company, for his letter of application is a distinct authority to 
put him upon the register of shareholders. The register, there- 
fore, is conclusive evidence against him. The question of only a 
portion of the shares having been applied for is clearly one of 
fact. As to the notice to the Registrar of increase in the capital 
and number of members, I am of opinion such notice was not 
a condition precedent to the bringing of an action, but that the 
clause is merely a directory one. The Court will not interfere if 
they think that substantial justice has been done, and, allowing 
that the objection referred to is valid, the plaintiff would 
only have to remedy the defect and then bring a fresh action, so 
that the question is only one of saving delay and expense. 

Wbarino, J.-<-I concur. It certainly has not been shown that 
the alleged insufficiencies of the register of shareholders were of 
such a nature as to affect the defendant's liability. As to the 
notice to the Registrar, I think it cannot be taken as imperative, 
but simply as directory. With regard to the remaining point <rf 
the number of shares taken up under the new issue, I am of 
opinion that the question is one of proportion, and, consequently, 
one of fact 

B%de discharged with eoiU, 
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Wearing, J. and a Jury.] [Nisi Prius. 

19 June, 1874. 
Rboina v. Townsend. 
Act No. 9 of IS59.— Murder— Concealment of Birth. 

On an indictment for murder of an infant the fact that the ch%ld 
horn alive mutt he strictly proved^ and it t> not sufficient to 
adduce circumstances which raise a presumption of violence. 

An infant wa9 found in a privy dead, with a piece of wood wedded 
in its mouth, hut no evidence was adduced to show that the child 
had heen horn alive. 

Held.— That there was no evidence to go to the jury to support the 
charge of murder. 

Under Act No, 9 qf 1869 the mother alone is liahle on an indict- 
ment for concealing the birth of a child. 

Indictment against the grandmother of an infant found dead for 
murder, and also for concealment of birth. 

The factS; so far as the same are material to the issues involved, 
being as stated in the head-note. 

J. W. DowneVy for the prisoner, submitted that the indictment 
for murder had failed. 

Wearing, J. — I think so. The books lay it down that in such 
cases it is necessary for the prosecution to prove that the child 
has been bom alive in order to sustain a charge of murder. It is 
not sufficient to show an alternative; there will have to be 
distinct evidence on the point. 

Andrews, Q,C. (Crown Solicitor). — The case should go to the 
jury. The evidence as to the piece of wood in the child's mouth 
raises a sufficient presumption to go to the jury that death has 
resulted from foul play. The question of animus also is one for 
the jury. 

Wearing, J. — The presumption must be in favour of the 
prisoner, until disproved by the prosecution, that the child was 
born d^ad. The fundamental presumption, then, not having been 
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rebutted by the Crown, the value of the evidence as to the piece 
of wood cannot be considered. The case can only proceed on the 
lesser charge of concealment of birth and disposition of the body. 



J. W. Doumer.^I ask that the prisoner be discharged. Under 
the Statute No. 9 of 1859, the mother only is liable to an indict- 
ment for concealing the birth of a child. The provision in the 
local Statute is based on the Imperial Act of 9 of Geo. IV. In 
England, however, it has been thought desirable to make other 
persons amenable for concealment of birth, and therefore an 
amending Statute of 24 and 2d Vict, has been passed. But the 
last-mentioned Act has not been enacted in the colony, and there- 
fore the law here is in the same position as it was in England 
before the Act of 24 and 25 Vict. It was decidtkl, however, before 
the Act of Vict., in the case of 

Beg. V. Wright, 9 C. A P., 754 

that the mother was the only person who could be indicted for 
the misdemeanour in question. 

Graum Solicitor, in reply. — Under the local Act, No. 3 of 
1859, sec. 7, all aiders and abettors of crime are amenable to the 
law. 

Wearing, J. — Is No. 3 of 1859 analogous to an Imperial 
Statute? 

Croum Solicitor. — Yes ; an Act of 7 and 8 Geo. IV. 

Wearing, J. — In that case the instance before the Court is on 
all fours with Reg. v. Wright. 

Croum Solicitor. — The decision referred to was not arrived 
at after argument. It was simply a question raised incidentally. 
I would ask Your Honor to reserve the point. 
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Wbabino, J. — I am of opinion that the authority quoted is 
decisiye. I am only here to follow the laws as framed by the 
Legislature ; but I may say that it is highly desirable that the 
law in reference to concealment of birth should be placed in the 
same position here as in England. It is to be hoped that will be 
done. If the mother were an accessory — and on that I express 
no opinion — it is very unfortunate that the colonial law will not 
allow of the case against her being proceeded with. 

Prisoner dis^argeeL 
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Hanson, C.J., Gwynne, J., Weabinq, J.] [Common Law. 

2 July, 1874. 

TOTHILL T. BUBNBTT AND AnOTHBB. 

LOCAL COURTS ACT, I860.— 2Vo»«r— 5afe iy hMiff undm- 
execution — Claim of third party— Security, 

Section 144 of the Local Courts Act^ 1860, provides that where any 
third person shall have any claim to or in respect of any goods or 
chattels taken in execution under the process of any Local Court 
or in respect of the proceeds or value thereof, such claim shall be 
made before the actual sate thereof if the returns of the specific 
goods be claimed, or if the claim be for the proceeds or value 
thereof, then before the amount received under the execution shall 
have been paid over or distributed; and thereupon it shall be law- 
ful for the Clerk of the Court upon the application of the officer 
charged with the execution of such process to issue a summons. 

Section 145 provides the security to be deposited by the claimant 
wUh the bailijr. 

Under execstion issued out of a Local Court against the goods of A 
the bailiff seized a horse, the property of B, which was then on 
A^s premises, B claimed the horse before sale, but neither 
deposited security for the prosecution of his claim nor tendered 
the empense of keeping the horse, 

l%e bailiff proceeded to sell without reference to B's claim. 

Subsequently B obtained possession of the horse and refused to 
deliver it to the purchaser. 

In trover by the purchaser against B, 

Held — That the property in the horse passed by virtue of the sale, 
and the plaintiff was entiUed to recover. 

The counsel for the party at whose instance a case is reserved and 
toAoM client is uneucceesful in the Court below has the right to 
begin o» the argument of the c(ue. 

Special case from the Adelaide Local Court. 

The fiskcts were as stated in the head-note. 

The action was trover, and on the trial a verdict was entered 
for the plaintiff, subject to the opinion of the Supreme Court, on 
the question whether the property in the horse passed to the 
plaintiff bj virtue of the sale to him. 
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• IngUhy, for the defendant. — There is some doubt as to which 
counsel should first address the Court. I submit that I have that 
right, as the question of law has been reserved at my request ; 
and, moreover, my client was the unsuccessful party in the Court 
below. (Hanson, C,J. — Yes.) The property does not belong to 
the plaintifif under the sale by the bailiff. It is clear that a 
Sheriff has no right to seize the goods of A, and sell them under 
an execution against the property of B — 

Farrant v. — — -, 3 Starkie, 130. 

Then the question is how do the clauses 144, 145, and 146 of 
the Local Court Act of 1861, relating to interpleader summonses 
apply? (G WYNNE, J. — If the defendant did not tender the cost 
of keeping the horse, was not the bailiff justified in selling 1) I 
submit not. The bailiff ought to have consulted the execution- 
creditor as to whether the property was to be retained or given 
up to the claimant. (Hanson, C.J. — Suppose the creditor replied 
that that was a question for the bailiff to decide?) Then the 
bailiff should propose to issue the interpleader. The clauses of 
the Act are for the protection of the bailiff, not of the execution 
creditor. 

Hanson, C.J. — The bailiff seized the property and was bound to 
sell within a certain time. A mere claim was not sufficient to justify 
him in postponing such sale. The claimant should either have 
deposited security for the due prosecution of his claim or have 
paid the expense of keeping the horse pending the hearing of the 
interpleader summons. Failing that, all he would be entitled to 
on proving his right would be the surplus proceeds of the sale. 

GwTNNE, J. — And the power of the bailiff to sell implies that 
property so sold would pass. 

Hanson, C.J. — ^The Court holds that the property did pass by 
the sale. The question submitted will therefore be answered in 
the affirmative, with costs against the defendants. 



Digitized by 



Google 



1874. S. A. LAW REPORTS. 77 



SttpIITJMK Pottrt i MOORK AND ANOTHER V. 
SUPREME COURT. | DOLOHAN AND OTHERS. { 



Common Law. 



GwYNNB, P.J.] [Equity. 

July 7, 1874. 

Moore and Another v. Dolahan and Others. 

WILL.—Construction, 

A tettator hy hU will directed that certain property should at the 
expiration of an outstanding term be sold and the proceeds divided 
amongst three grandsons ; the wife of testator in the meantime to 
receive the rent payable under the lease, and lifter her death the 
grandsons in equal shares. The testator directed his executors to 
divide his residuary personal estate ** equally between his four 
grandchildren thereinbefore mentioned, his two daughters, and 
his wife/* 

As a matter of fact there were Jive grandchildren previously 
mentioned in the will. 

Held — First — That the property under lease before referred to 
passed to the executors. 

Second — That all the grandchildren shared in the residuary 
personalty. 

Third — That the residuary personalty was to be divided amongst the 
beneficiaries per capita as tenants in common. 

Case stated under Division VI. of the Equity Act, for the opinion 
of the Court as to the proper construction of the will of Richard 
Dolahan, late of Peachey Belt, farmer, deceased. 

The plaintiffs were the daughter and son-in-law of the testator, 
and the defendants the other persons interested under the will, 
and the executors. 

The testator, by his will, dated May 20, 1873, directed that the 
northern moiety of his section. No. 22, County of Gawler, should 
be sold on the expiration of a lease to one Charles Tilley, and the 
proceeds divided equally between three grandsons, John^ Michael, 
and James Dolahan ; but the rents payable under the lease were 
to go to the testator's wife, if living, and in the event of her death 
were to be divided between the grandsons named. After certain 
specific bequests, the testator directed his executors "to divide 
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equally between his four grandchildren thereinbefore mentioDod, 
his two daughters, and his wife," his residuary personal estate. 

The opinion of the Court was asked for on the following 
points: — First, whether the northern moiety of Section 22, 
County of Gawler, passed under the will, to the executors, upon 
the trusts mentioned; secondly, who were entitled under the 
words ''my four grandchildren hereinbefore named," to the 
residuary personal estate, as in fact the testator had previously 
mentioned in his said will all his grandchildren — five in number ; 
thirdly, whether the said residuary estate was to be divided into 
as many parts a3 there were persons mentioned, or whether it was 
intended that it should be divided into three equal parts only, to 
go to the grandchildren as one class, the daughters as another, 
and the wife as a third; and, fourthly, whether, if the last 
mentioned were the true construction of the will^ the grandchildren 
and daughters took their parts as joint tenants or tenants in 
common. 

Barlow, for the plaintiff. — The first question arises on that part 
of the will which refers to the northern moiety of the testator's 
Section No. 22, Hundred of Grace, County of Gawler. It is clear 
there is no specific devise of that part of the estate. But it is 
submitted that* there was an implied devise to the executors, 
inasmuch as a trust is imposed upon them in relation to the 
property in question, by the testator directing the rents arising 
from the land to be paid in a certain way. It is quite evident 
that the executors are to manage such rents. That supports the 
contention that there is an implied devise, more especially as the 
will contains a power to sell the land in question. — 

Sugden oU Powers, 118 

Forbes v. Peacock, 11 Simon, 152, citing Ward v. Devon. 

The next point is as to the division of the residuary personal 
estate. As to that, the Court will be asked to strike out the 
specific numeral ** four," as having been inserted by mistake, and 
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to allow the benefits of the bequest to all the f^randcbildren. It 
will be observed that the will contains nothing opposed to such a 
construction^ and does not point to any distinction being made 
between the grandchildren — 

Hawkins on Wills, 62 

WrighUan v. CalveH, 1 Johns & H., 250 

MeKeehnie t. Vaughan, L.R. 15 £q., 289. 

The only remaining question is whether the testator contemplated 
the division of his residuary personalty into three parts, or 
intended an equal division between his grandchildren, daughters, 
and wife, individually. The view which all parties have agreed to 
submit to the Court is, that the word " equally " is decisive as 
showing an intention to divide the property individually. In 
short " equally " governs the construction of the whole bequest — 

Hawkins on Wills. 

The devisees, also, will, it is contended, take as tenants in 
conmion. 

Way^ Q.C.f for the infant beneficiaries supported the same, 
contention. 

GwTNNB, P.J. — The only doubtful question is as to the division 
of the residuary personal estate. 

Way, Q.C.— The authority referred to in "Hawkins on Wills" 
conclusively shows that the devisees will take per capita, not per 
stirpes, 

Wigley, on behalf of the executors took the same view. 

GwTNNE, P.J. — lam inclined to be guided by the coDstruction 
contended for. 1 would like to know whether a formal judgment 
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will be requisite in order to allow the executors to deal with the 
estate. 

IFiay, Q'C, — I imagine there will be a formal declaration of the 
opinion of the Court. 

Declared — 1. That the property in question passed to the 
, executors, 

2. That aJ,l the grandchildren were included in the bequest 

of the residuary personalty, 

3. That the grandchildren took such residuary personalty 

per capita a« tenants in common. 
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REAL PBOPJSETT ACT, 19%\. ^ Ejectment -^ Agreement for 
Letue — Tenancy from year to year. 

In ejeetmewt by the registered proprietor of land under the Real 
Property Act, the defendant set up that he had entered into 
posseseion by virtue of a verbal agreement for a lease for ten years 
from the former registered proprietor, and that by virtue of such 
agreement he became tenant from year to year, and was entitled to 
six months* notice, expiring at the time of year when his tenancy 



'Eeld— following Manning v. Crosam&n — That the defendant 
showed no estate or interest in the land ' valid against the 
unencumbered certificate of the registered proprietor. 

Motion, pursuant to leave reserved, for a rule niH, calling upon 
the plaintiffs to show cause why the verdict herein should not be 
set aside and a new trial granted on the ground of improper 
rejection of evidence. 

The case was tried on the 14th July, when a memorandum of 
transfer was proposed to be put in as evidence with a view to 
showing that the plaintiffs claimed through one Heury Warren. 
The Chief Justice rejected the evidence, reserving leave to the 
defendant to move for a new trial on the ground that such 
rejection was improper. 

The facts were as follows : — Henry Warren, the then registered 
proprietor of two sections of land, verbally agreed to grant the 
defendant a lease of the same for ten years, in consequence of 
which agreement the defendant entered and paid rent. Subse- 
quently, Warren transferred to the plaintiffs, without reference to 
the defendant's tenancy, and the plaintiffs brought ejectment, 
putting in a clean certificate under the Real Property Act as 
conclusive evidence of their title. 
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Stou)^ Q,C,, in support of the motion. — The question is one of 
great importance, and arises under the Real Property Act. The 
plaintiffs, relying on a certificate of title, sought to recover, in 
ejectment, from the defendant possession of certain land. The 
defendant proposed to show that he had an estate as lessee under 
a lease for less than three years, given by the person who had sold 
to the plaintiffs. The question was whether the transfer to the 
plaintiffs deprived the defendant of all his rights. I contend that 
the words of Section 39 are repealed by the subsequent clauses as 
to leases. 

Hanson, C.J. — The defendant's term was not a lease for less 
than three years, but a tenancy from year to year created by an 
agreement for lease for ten years. 

GwTNNB, J. — I fail to see how the defendant's case is distin- 
guishable from the solemn judgment of this Court in the case of 
Manning v. Crossman. I think, also, that the judgment was a 
right one. 

Hanson, C.J. — I have looked carefully into the matter, both in 
connection with the case now before the Court-, and another some- 
what similar one in which judgment has been reserved. It seems 
to me that clause 39 of the Act clearly excludes estates which 
might have priority over the certificate of title but for the Real 
Property statutes. 

GwYNNB, J. — According to my view, there is no such thing as a 
title under the Act, unless it is on the Register-book. I conceive 
that f/> hft in »<xx)rdance with the great principle of the Act. 

. — I think that the holder of a certificate of title 
land free from everything which did not appear on 
ok. 

-My point is that the provisions of the Act, as to 
nly applies to such estates as are capable of 
There is nothing in the Act to show that the smaller 
be entirely destroyed. It is impossible, however, 
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under the Act that they can be registered, and clause 48, by the 
words " vhich is required to be registered by the provisions of 
this Act," clearly recognizes leases for terms which do not require 
registration under the Act. 

Hanson, C.J. — I see no reason to depart from the judgment of 
the Court in McMmng v. Crouman, It no doubt appears by clause 
48 of the Act that the Legislature contemplated the recognition of 
leases outside the Act ; and if it had gone further, and in express 
language defined and admitted such smaller leases, the Court 
would be bound to accept the contention that the effect of Section 
39 was repealed. In the absence of such express language, 
however, the Court is bound by the general tenor of the Act. I 
am of opinion that a rule should not be granted. 

GwTNNE, J. — I concur. As to quoting any particular clause of 
the Act, I am of opinion that the general coDStruction of the 
measure is so ambiguous that it may be made to prove anything. 
The clauses contradict each other. J, therefore, look to the great 
principle of the measure. If it were once admitted that 
unregistered leases could exist, all the rights connected with such 
leases would also have to be recoguized. The term could be 
assigned, and a contract for purchase of it would be enforceable in 
Equity. The registration system of the Real Property Act, how- 
ever, will not allow of the existence of such terms and their 
attendant rights. The two systems would clash. 

Wbabino, J. — I express my opinion with great diffidence. I 
agree that registration is the great principle of the Act, but looking 
at Sections 39 and 48, I confess that they appear to me to be 
contradictory. The latter seems, in my opinion, to admit of the 
construction that the Legislature intended to recognize lesser 
interests than those for three years. The Court hais, however, 
decided otherwise in the case of Manning v. Crostman, and I am 
not, therefore, prepared to dissent from the judgment of my 
learned colleagues. 

Ride refused, 

f2 
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Hanson, C.J., Gwynne, J., Wearing, J.] [Common Law. 

30 AND 31 July, 1874. 

In Re J. T. H. West. 

HABEAS CORPUS. — Non-production of Warrant — Imperial 
Statute 6 and 7 Victoria— Local Acts No. 8 of 1861 and 1864 
— Offence — Endorsement of Warrant. 

Habeas Corpus will he granted on affidamt that, on demand hy 
prisoner, no warrant for his detention has been produced. 

An endorsement of a criminal warrant in New South Wales hy a 
South Australian Justice resident there, and made hefore the 
person to he arrested reaches South Australia, is not such an 
endorsement as is contemplated hy Act No. 16 of 1864, and a 
prisoner detained in this Province on a warrant so endorsed is 
entitled to he discharged. 

The indictahle misdemeanour within the meaning of Section I of Act 
No 16 of 1864 need not he an indictahle misdemeanour in this 
Province, hut it is sufficient if it he so in the colony where such 
warrant issued, 

1'he affidavits in support of the motion set out that the prisoner, 
Dr. West, had been arrested at Went worth, was brought into 
South Australia, and then detained at Gawler, instead of being 
brought to Adelaide in due course. That his counsel had been 
unable to obtain from the Police any explanation of such detention, 
and that the sergeant in charge at Gawler admitted that he had 
no warrant for detention of the prisoner, but detained him 
pursuant to a telegram from the Inspector of Police at Adelaide. 
The sergeant stated, however, that Mr. McClosky, a Tasmanian 
officer then in Adelaide, held a warrant. 

J. W. Doumer, in support of the motion. — It is only by virtue 
of a Statute, 6 and 7 Vict., and the Local Acts of 1851 and 1864, 
that any warrant for the apprehension of offenders in the adjoining 
colonies can be executed out of the colony from which it is issued. 
The Act of 6 and 7 Vict, provides that a Judge of the colony in 
which the offender is shall endorse the warrant, and thereby 
sufficient authority is given to the Police to arrest and 
take the accused before a Justice of the Peace, who is to take 
depositions ; and if the evidence discloses an offence cognizable by 
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the law of that colony the Justice has power to order the prisoner 
to be carried back to his own colony for trial. The Local Statute 
16 of 1864 is rather differeut in its provisions, as it gives power 
to arrest and take before a Justice of the Peace, but it is not very 
clear what the Justice has to do. 

Hanson, C.J. — We are of opinion that the writ may be granted 
on the affidavits that Dr. West is detained without a warrant being 
produced for his detention. 

Writ granted f returnahle at 11 ddock on Friday. 

The return to the writ showed a warrant of a Tasmanian 
Justice of the Peace for that which was according to the law of 
that colony, but not according to the law of South Australia, an 
indictable misdemeanour. And further, that the prisoner had 
been arrested in New South Wales and brought into South 
Australia by virtue of the endorsement of the warrant in New 
South Wales by a South Australian Justice of the Peace resident 
there and made prior to the prisoner reaching South Australia. 

J, W. Downer now moved that the prisoner be discharged. — 
The warrant is not properly endorsed within the meaning of the 
Act, being endorsed in New South Wales prior to the prisoner 
reaching this Province. Besides, the depositions do not disclose 
an offence which constitutes an indictable misdemeanour within 
this Province. 

Way^ Q.G.^ in reply, submitted that the Court would advance 
the remedy. 

Hanson, C.J. — It is sufficient that the warrant discloses an 
offence which constitutes an indictable misdemeanour in the 
colony where the warrant was issued, but the warrant is 
improperly endorsed, the Magistrate having no jurisdiction at the 
time ] and the prisoner must be discharged on that ground. 

Prisoner di$char^ed. 



Digitized by 



Google 



S. A. LAW REPORTS. 1874. 



SUPBEME COUET. BUCKBTT V. KnOBBE. COMMON LAW. 

Hanson, C.J., Gwynnb, J., Wearing, J.] [Common Law. 

3 July and 13 August, 1874. 

BUOKETT V. EnOBBE. 

BEAL PBOPBRTY ACT, 19&\, ^Ejectment—Lease for two years 
— Registration. 

A, the registered proprietor of certain land under the provisions of 
the Real Property Act, 1861, hy a document in the form prescribed 
by the Act, duly executed but not registered, purported to let the 
same to B for two years, with a right of purchase. 

B subsequently became insolvent, but for some time after his insol- 
vency continued in possession of the land, and paid rent to A. 

In ejectment by A against B. 

Held— Per Wearing, J.— That the provisions of the Beal Property 
Act, 1861, regulating the making and registration of leases, do not 
apply -to leases for less than three years, and such Uases can 
therefore be created as at Common Law, orally or by writing, and 
without registration. 

Per Gwynne, J.— Following Manning v. CroBBmasi— That a lease 
for less than three years of land under the provisions of the above 
Act cannot be registered^ and cannot therefore be created, regis- 
tration being essential to every dealing with any interest in land 
under such Act. 

Per Hanson, C.J,— That a written demise for less than three years 
of land under the above Act is invalid unless in the form prescribed 
by the Act, and registered ; but entry and payment of rent under 
such void demise creates as at Common Z/OW a tenancy from year 
to year. 

That an oral demise of land under the above Act for less than three 
years is good, but the term thereby created is not assignable. 

Rule nisi, calling upon the plaintiff to show cause why the verdict 
should not be set aside and a nonsuit entered, on the grounds that 
the plaintiff had failed to prove his title; that such title was either 
in the defendant or a third party ; that the assignment of a lease 
not being under seal did not operate to pass any estate ; and that 
the quarterly payment of rent created a yearJy tenancy indepen- 
dently of the lease, but determinable by effluxion of time at the 
expiration of the period for which such lease was granted. 

The action was fijectment. 
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The land was under the proviaions of the Real Property Act of 
1861, and at the trial an unregistered document iu the form 
prescribed by the Act, signed by the registered proprietor (the 
plaintiflF) was put iii, which at Common Law would have constituted 
a lease to the defendant for two years. Between the date of this 
document and the commencement of the action the defendant had 
become insolvent, but had, subsequently to his insolvency, con- 
tinued to pay rent to the lessor. 

Stow, Q.Cy now moved that the rule be made absolute. 

^«y, O.C'., showed cause. — On the substantial merits of the 
case, the plaintiff has all in his favour, the defendant being, in 
fact, a mere trespasser. There is no doubt that at Common Law 
the defendant's lease would operate, and that on his becoming 
insolvent his assignees would have a right to elect whether they 
would take the lease or not. The assignees have adopted the 
lease in question, and disposed of it to Mr. Carvosso. The 
assignment, however, would not be binding at Common Law, 
inasmuch as it was not by deed. But the defendant has, at any 
rate, lost his interest. Then the Real Property Act comes in, and 
both on the terms of that Act, and on the cases decided by the 
Supreme Court under it, the plaintiff has a right to succeed. The 
case of 

Manning v. Grossman, 5 S.A.L.R., 130, 

is exactly in point, the only distinction being that there the 
executory agreement preceded the registered title under the Act, 
and that the tenancy had been created before the transfer under 
the Act of the property to a third party. The registered holder 
then leased back again, according to the provisions of the Act, to 
Mr. Manning, and the latter recognised the pre-existing unregistered 
lease. There it was not simply a question of the tenancy becoming 
void on the ground of non-registration, but the unregistered lease 
had actually been subsequently recognised by the receipt of rent 
under it after the plaintiff's title accrued. It was in that case 
clearly held that where the certificate of title had been put in 
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evideDce, nothing could contradict it but a duly registered 
instrument. That is also clear from the language of the Act and 
the other decisions under it. The Court has frequently held that 
no interest can be created in lands under the Act except by 
registration. The principle goes so far that an heir-at-law and 
assignees in insolvency do not take property under the Act, but 
only a right to be registered as owners. The same applies to 
devisees under a will. In 

Kelly V. Doody, 5 S.A.L.R., 132, 

the Court expressly held that under a deed of assignment the 
property does not pass to the trustees, because there is no 
provision for registering the trustees as holders of land under the 
Act, and to convey the property to them a transfer in form and 
manner provided by the Act is necessary. The whole tenor of the 
authorities, therefore, has been to make the Register-book the 
repository of all rights in land under the Act. The Statute is, in 
fact, a code, and persons taking the benefit of its simplicity have 
to forego the recognition of many equitable and other rights 
cognizable under the old law. The spirit of the Act is found in 
the English Shipping Law. Referring to the judicial decisions on 
the subject, the Chief Justice, in the case of 

Lcmge v. Ruwoldt, 6 S.A.L.R., 79, 

observed that the benefit of the Act would be lost if anything but 
registration and the Kegister-book were relied upon. By Section 
39 of the Act, no instrument is effectual to pass any estate or 
interest unless registered in the manner prescribed by the Act 
Then, Section 40 provides that the registered holder holds the 
property subject only to such encumbrances as appear on the 
Register-book. In Lange v. Ruwoldt the Primary Judge said, in 
citing Section 33 of the Act, which makes the certificate of title 
conclusive evidence, that he regarded the certificate as speaking 
from the moment it was issued and continuing to do so until 
affected by something appearing in the Register-book. The 
transactions appearing in the registry, therefore, are the only on^s 
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which the Court can recognise. But Lange v. Ruwoldt also decided 
that the forms set forth in the Schedule to the Act are binding, 
and to be strictly followed in all dealings with land. In that case, 
too, the Primary Judge called attention to the fact that the 
repealing clause of the Act expressly repeals all law relating to real 
property inconsistent with it. That will dispose of the question of 
whether the assignment of the lease should have been by deed. 
If the defendant's lease were held good, the effect would be that 
inasmuch as assignees in insolvency can only obtain possession of 
land under the Act by registration as provided by clause 87, and 
inasmuch as a lease for less than three years cannot be registered 
under the Act, an insolvent would be able to keep possession of 
and enjoy such a lease as the one before the Court. Again, 
Section 39 enacts that no grant, deed, contract, or other writing 
shall be valid unless registered in the manner provided. How, 
then, would a purchaser from the assignees in insolvency, supposing 
they were themselves registered, obtain a title to his interest % It 
is evident that the whole object of the Sections from 38 to 42 
is intended to prevent the creation and existence of unregistered 
instruments. So strong, in fact, is the language of the clauses 
mentioned, that under them a landlord might turn out a tenant 
holding directly from him under an unregistered lease or a tenancy 
from year to year. If not intended to be so construed, the 
language of the Statute would not have been left so wide and 
general. The Court has not in the past shrunk from giving full 
effect to that language, and that is the only way in which to make 
the measure a perfect one. Then, if defects are found, it is always 
easy to remedy them by an amending Act. The position will be 
more clearly seen by taking the case of an heir-at-law, who clearly 
cannot recover as against a person who has a prior registered 
estate. All the heir has is a right. (Gwynnb, J. — Not a right 
altogether, because the Lands Titles Commissioners form their 
own judgment as to the evidence of his right.) It would further 
be highly inconvenient to recognise a lease such as that under 
which the defendant claims. The effect would be practically to 
create an imperium in imperio. Then, again, assuming the 
defendant to be right, to whom is the plaintiff to look for rent ? 
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The insolyent would not be liable, having been discharged from 
liability bj virtue of his certificate, and the assignees of Mr. 
Garvosso could not be called on to pay, inasmuch as they held 
only an interest under an unregistered instrument. In reference 
to the doctrine of estoppel, on which the defendant relied, the case 
of Kdly V. Daody is an abundant answer to that In the face of 
the decision in Manning v. Crossmarif therefore, and also of the fact 
of all laws inconsistent with the Real Property Act having been 
for the purposes of the Act repealed, it would be simply against 
both law and precedent to hold that the plaintiff has no right to 
recover. 



Stow, Q.C., in support of the rule. — The question of merits is 
not before the Court, it only having to deal with the dry point of 
law, which is, briefly, whether a person can make a lease for less 
than three years under the Real Property Act, and whether a 
tenant under such a lease can be ejected. (Gwtnne, J. — As to the 
merits, on the justice of the case I think the Court wiU be with 
you.) I think so. I will first look at the case irrespective of 
the Statute, and then consider it in the light of the Real Property 
Act and the well-known canons for the construction of Statutes. 
First, then, without the Act unquestionably the plaintiff would 
have no locus standi whatever. The defendant would be entitled 
to a verdict by right of possession, and the plaintiff would be put 
on his proof of a better title. Then as to the Act. It is clear 
that the estate vested in the defendant is exempt from the 
provisions of the Statute, and having once been created is to be 
dealt with under the old law. The only exception would arise in 
the case of a person taking a transfer of land on a certificate 
showing no encumbrance. Such third party would certainly not 
be bound by the unregistered lease. The defendant's tenancy is 
one which might arise by construction of law without any written 
document, and, therefore, the provision of the Act directing that 
no instrument should be effectual unless registered does not apply. 
(GwYNNB, J. — Yes : you might make such a lease, irrespective of 
the Statute of Frauds.) (Hanson, C.J. — But it would only be 
assignable by deed.) The insolvency of the defendant has nothing 
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to do with the question, and, therefore, it all comes back to the 
cardinal point as to whether the defendant's tenancy is a valid one. 
It will be remembered, too, that the plaintiff received rent from 
the defendant after the insolvency. (Way, Q.C. — But before the 
assignees elected to take the lease.) That is immaterial. The 
receipt of the rent by the plaintiff would operate to create a 
tenancy between himself and the defendant. (Hanson, C.J. — No 
doubt that would be so irrespective of the Real Property Act.) 
Sections 47 and 48 of the Act are the two which most bear on 
the question in dispute. By Section 47 directions are given as to 
the leasing of lands under the Act " for any term exceeding three 
years." That clearly excludes such leases as the one under which 
the defendant claims. It cannot be conceived, in the absence of 
express words, that, by implication alone, the Legislature intended 
to say that there should be no tenancy created except for a term 
exceeding three years. The shorter terms — for one, two, and three 
years — are by far the most general, especially in large towns. The 
simple fact of the Legislature not having provided a means for 
regulating the lesser tenancies cannot be said to prevent the 
existence of such tenancies. By the following clause, too, No. 48, 
the intention to recognise short terms is quite evident. There the 
language is ** whenever any lease or demise, which is required to be 
registered by the provisions of this Act," &c. That conveys the 
clearest implication that other leases exist which do not require to 
be registered, and they, therefore, are exempted from the provisions 
of the Act. Then, what is the effect of the interpretation clause 
of the Act? That section only affects to influence instruments 
" purporting to be made or executed " under the Statute, and also 
when such specified interpretations are "not inconsistent with the 
context and subject-matter." But if the lease in question is 
expressly excepted from the operation of the Act and cannot be 
registered. Section 2 will not affect it. Everything, therefore, 
turns on the point as to whether the lease is an instrument under 
the Act. Then, as to Section 40, that only refers to what the 
certificate of title would prove as to any other estate by title 
paramount. (Hanson, C.J. — Many of the points being taken were 
not raised in Manning v. Crossman ) Yes; and that case did not 
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go to the extent which would appear by the volume of the 
Law Reports. There the plaintiff, after giving the lease to the 
defendant, transferred the land to Magarey, who re-leased it to 
him. I thereupon contended that the plaintiff was estopped from 
denying the defendant's title, but the Court were of a contrary 
opinion. All that the case decided, however, was that the tranfer 
by Manning to Magarey had avoided the defendant's lease. It was 
not said that no such lease had been created. Then, Section 33 of 
the Act is not inconsistent with the existence of the defendant's 
interest, because if it were, the same argument would apply to a 
lease for more than three years. The language of Section 39, also, 
" no instrument shall be effectual to pass any estate or interest," 
&c., could only apply to instruments recognisable by the Act; it 
did not operate to prevent the making of short leases. The 
provision, moreover, is general, and precedes the clauses 47 and 48, 
which latter being the last expression of the will of the Legislature 
will prevail. It is, also, a well-known canon of construction that 
general words of an Act are always subservient to particular 
provisions. Statutes, too, are to be construed so as to support, not 
to frustrate, the intention of the Legislature. The clear intention 
of the measure in question is to provide regulations with respect 
to lands under it ; but it does not ignore or render inoperative 
interests not specifically dealt with, but recognised by law. As to 
the authorities cited, it is certain that Mannivg v. Grossman did 
not go to the extent of deciding that there cannot be a lease 
recognised by the Act for less than three years. Kdly v. Doody 
only established that under a deed made in pursuance of an Act 
prior to the Real Property Act, land under the provisions of the 
latter Statute did not pass. With regard to all the authorities 
cited, also, it is to be recollected that any general observations 
falling from the Judges must be taken in connection with special 
circumstances of the case then before them. In Lange v. Rutocldt 
the point was whether any instrument, not in the form prescribed 
by the Act, was effectual in passsing the estate. Attention, how- 
ever, wag not then directed to the exceptions to which reference 
was made in the case before the Court. (Hanson, C.J. — 
I quite see that the cg^se^ referred to ar^ oi;ily au^thpriti^fil 
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for the particular points they decide.) Then, with regard 
to the repealing clause of the Real Property Act All that 
it enacts is that all laws inconsistent with the proTisious of 
that Statute are thereby repealed, and that would seem to have 
been inserted by some layman, for it would all be implied as a 
matter of course. (Gwtnnb, J. — It is a species of rhetorical 
flourish.) Exactly ; but it cannot be held to extend to all the law 
on the subject of real estate, whether affecting the Act in question 
or not. As to the points as to the estate of the assignees, and the 
power of an insolvent to hold an unregistered lease even after an 
insolvency, both points beg the main question at issue. With 
reference to the inconvenience which would be caused by 
upholding the defendant's contention, it can only be said that, on 
the broad principle, the consequences would be far more disastrous 
if the Court held that no lease for less than three years could be 
recognised. (Gwtnne, J. — The defendant's lease contained a 
right of purchase. If therefore the Court held the lease good, 
they would also have to confirm the defendant's equitable right 
to purchase the property. That would be recognising an equity : 
which, according to Lwngt v. Rutvoldty could not be done.) As to 
that, where a person agrees to do something which he cannot be 
compelled to perform, the contract will still hold good with regard 
to that portion of it which can be enforced unless it be opposed 
to public policy. Both parties knew that the land was under the 
Act when the lease was made, and as every man is taken to know 
the law it would be held that they knew they were inserting a 
provision in the lease which could not be enforced, namely, that 
as to right of purchase ; besides, the point is immaterial, for if the 
agreement be void, then the payment of rent created a yearly 
tenancy, which was enough for the purposes of the defendant's 
argument. 

J. W, Doionevj on the same side. — The object of the Real 
Property Act was not to complicate but simplify the dealings with 
land. By the Act of 1857, which preceded the present Real 
Property Act, the provisions as to leasing lands were somewhat 
different from those contained in the amending Statute. Under 



Digitized by 



Google 



94 S. A. LAW REPORTS. ISH 

SuPREMB Court. Buckktt v. Knobbe. Common Law. 

the former Act, Section 47, every lease without exception was 
made capable of registration ; and Section 50 of that Act providing 
the mode of surrender of leases said ** wherever any lease of land 
under this Act is surrendered " certain forms were to be followed. 
The latter Statute, however, provides only for the registration of 
leases for more than three years, and the clause as to surrender 
(Section 48) speaks of the surrender of leases which require to be 
registered. Under the 6rst Act there was but one class of leases, 
all of which required registration. Under the new Act there are 
two classes — those- for less than three years, which are not capable 
of registration, and those for a longer period which require 
such registration. As the object, also, was simplification, and as 
nothing could be simpler than the Common Law method of 
dealing with short leases, which might be created by parol, it is 
to be presumed that the Legislature had that in mind when they 
excepted terms which could be so created from the operation of 
the Statute. It is noticeable, further, that in all tUe clauses of 
the Act relating to leases the words " lessor " and '* lessee " are 
used, but if the section as to the remedies given to the landlord 
against the tenant be referred to, it will be found that there the 
language is " lessee or tenant," clearly showing the recognition of 
a relation distinct from the strict character of lessee under the 
Act. The Court will give some meaning to the word *^ tenant," 
which, if not having any signification, would not have been used. 
Section 114 of the Act of 1861, also, evidently contemplates the 
existence of instruments other than those capable of registration. 

Way, Q.G., in reply.— As to the Act of 1857, allowing that the 
Legislature thereby intended to deal with all kinds of leases, it is 
to be observed that the repeah'ng clause of that Act repealed all 
law inconsistent with it, and that repeal was continued by the Act 
of 1861. 

Cur, ad. vulL 
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13 August- 
Judgment herein was now delivered as follows : — 

Wbarino, J. — This was an action of ejectment brought to 
recover possession of a piece of land in the township of Kadina. 
At the trial a verdict was found for the plaintiff, with leave to 
the defendant to move to set it aside and have a nonsuit entered. 
For this purpose he has obtained a rule niai. At the trial the 
plaintiff's title consisted of a certificate in his own name under 
the provisions of the Real Property Act, 1861. The defendant 
claimed under a writing made in the form prescribed for a lease 
by that Statute, which was signed by the plaintiff as lessor and 
by himself as lessee. By that document the plaintiff professed to 
let, and the defendant professed to take, the land in question 
at a rent reserved for a period of two years, which had not expired 
when the writ in the action was issued. There was also what 
purported' to be a contract for the sale and purchase of the free- 
hold during the term. The document was not registered in the 
Real Property Office. It was also proved that the defendant was 
occupying the premises at the date of the writ, and had paid rent 
to the plaintiff as his landlord up to the 28th July, 1873, which 
was subsequent to the date of his insolvency. I do not more 
particularly refer to the defendant's insolvency, or to the sale of 
his interest in the term by his assignees, because both those 
circumstances seem to be irrelevant to the present enquiry. The 
plaintiff then having shown a sufficient prima fade title, the only 
question is — Was it defeated by the defendant's evidence 1 And 
that depends chiefly upon what effect is to be given to an 
unregistered lease for a term not exceeding three years of land 
under the operation of the Real Property Act, as between a lessor 
and his immediate lessee. It is admitted that but for the 
provisions in the Real Property Act the document produced at the 
trial by the defendant would be a perfectly valid instrument of 
demise, and that the defendant's interest in the term it created 
was intact at the time the action was brought. But the plaintiff 
contends that the lease is void, as not having been registered in 
the Real Property Office. In support of this contention Mr. Way 
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referred us to the 39th Section of the Act. That section is as 
follows : — " No instrument shall be eflFeotual to pass any estate 
or interest in any land under the provisions of this Act, or to 
render such land liable as security for the payment of money; 
but upon the registration of any instrument in manner herein- 
before prescribed, the estate or interest specified in such instru- 
ment shall pass, or, as the case may be, the laud shall become 
liable as security in manner, and subject to the covenants, 
conditions, and contingencies set forth and specified in such instru- 
ment, or by this Act declared to be implied in instruments of a 
like nature ; and should two or more instruments, executed by 
the same proprietor, and purporting to transfer or encumber the 
same estate or interest in any land at the same time, be 
presented to the Registrar-General for registration and endorse 
ment, he shall register and endorse that instrument under which 
the person claims property who shall present to him the grant or 
certificate of title of such land for that purpose." He also called 
attention to the third clause, which defines an " instrument " to 
mean " any grant, certificate of title, conveyance, assurance, deed, 
map, plan, will, probate, or exemplification of will, or any other 
document in writing relating to the transfer or other dealing with 
the land." He also cited the 40th Section, which enacts that 
" notwithstanding the existence of any estate or interest, whether 
derived by grant from the Crown or otherwise, which, but for this 
Act, might be held to be paramount, or to have priority, the 
registered proprietor of land, or of any estate or interest in land, 
under the provisions of this Act shall, except in cases of fraud, 
hold the same, subject to such encumbrances, liens, estates, or 
interests, as may be notified in the folium of the Register-book 
constituted by the grant or certificate of title of such land, but 
absolutely free from all other encumbrances, liens, estates, or 
interests whatsoever, except the estate or interest of a proprietor 
claiming the same land under a prior certificate of title, or under 
a prior grant registered under the provisions of this Act ; " and 
with further exceptions relating to omitted or misdescribed rights- 
of-way or other easements, and to misdescriptions of the land or its 
boundaries. Mr, Way contended that the document relied on by 
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the defendant^ being an instrument within the definition given in 
Section 3 of the Act, conferred no estate or interest in the land ; 
and further, that no estate or interest parsed from non-compliaucd 
with the requirements of the 39th clause as to registration, and 
that therefore the plaintiff, by virtue of the provisions of the 40th 
Section, held the land unencumbered bj the defendant's term. In 
this conclusion I should be disposed to concur, were it not for the 
language of the 47th Section. That part of the clause which it is 
important to notice, is as follows ; — " When any land under the 
provisions of this Act is intended to be leased or demised for a life 
or lives, or for any term of years exceeding three years, the 
proprietor shall execute a memorandum of lease in form £ of the 
schedule hereto." Then the 48th Section thus begins : — " When- 
ever any lease or demise which is required to be registered," dec. 
The Act contains no provision expressly applying to leases for a 
term not exceeding three years. The inference I draw from the 
language I last quoted is that the Legislature intended to exclude 
from the operation of the Real Property Act all leases for a term 
not exceeding three years. When it is said that a certain provision 
shall apply to all leases for a term exceeding three years, are we 
not to infer that leases for a shorter period are excluded from itd 
operation ? Expressio unitu Bit excluaio alterivs. Again, is it not 
a necessary inference from language like this, "whenever any 
lease which is required to be registered by the provisions of this 
Act," that there is a class of leases which do not need to bd 
registered 1 What may have been the motive which influenced 
the Legislature to make this exception I cannot say. It may be 
that the like reason weighed with them which led the Imperial 
Parliament to except from the operation of the 1st Section of the 
Statute of Frauds "all leases not exceeding the term of thred 
years from the making thereof, whereupon the rent reserved to 
the landlord duriug such term shall amount unto two-thirds at the 
least of the full improved value of the thing demised." At any 
rate, it appears to me that we are bound to give effect to this as 
well as to other portions of the Act \ and, unless the construction 
I have placed upon it is adopted, it seems that a landlord cannot 
demise land under the Real Property Act for any term not exceed- 





Digitized by 



Google 



98 . S. A. LAW REPORTS. 1874. 

Supreme Court. Buckett v. Knobbe. Common Law. 

ing three years — a doctrine which I need hardly observe would 
import very great inconvenience into the working of the Statute. 
But it may be objected that this interpretation directly militates 
with the decision this Court pronounced in the case of Manning v. 
Grossman (5 S.A.L.R., 130). No doubt from the report there 
does appear to be a conflict. But, as was pointed out by my 
learned colleague the Chief Justice during the argument on the 
rule, material facts are omitted from the report of that case, which 
serve to distinguish it from the present. There the defendant 
claimed under an unregistered lease for two years, which had been 
granted to him by a former freeholder, and therefore before the 
date of the certificsrte which vested the freehold in Magarey 
(under whom the plaintiff claimed). The question there was did 
Magarey take his title to the freehold subject to the defendant's 
prior unregistered lease 1 The Court decided that he did not. 
We were constrained to adopt that view, as otherwise we should 
have recognised the existence of an estate or interest in the 
defendant created by an unregistered instrument, which, as having 
been made antecedent to the certificate, claimed to be paramount 
or to have priority over the estate or interest conferred upon 
Magarey by his certificate. This would have been contrary to the 
express provision of the 20th Section of the Act. But the case 
now under consideration differs from Manning v. Orossman in this 
— that here a lease was made between the parties after the date of 
the plaintiff's certificate ; and, unlike the lease set up in Manning 
v. Grossman, it did not purport to confer an estate or interest 
prior or paramount to that granted by the certificate. It may be 
objected that the efiect of this decision will be to hamper the 
transfer or surrender of a certain kind of leases with formalities 
alien to the simplicity of the Real Property Act. The answer to 
this objection is simple. The Legislature has possibly overlooked 
such a result ; at all events it seems to me that we ought to give 
full effect to the 47th and 48th clauses of the Act, although it 
may be at the sacrifice of what we consider a strictly logical 
sequence. In fact, whoever has had to consider the various 
sections of this Statute must, I think, admit the difficulty that 
exists in placing such an interpretation upon the several parts of 
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it as shall preserve between them a perfect harmony. Such a 
difficulty is probably a necessary incident to every new system 
which is concerned in many complicated details, and it is there- 
fore no disparagement of a very useful measure to assert this of 
the Real Property Act. The old landmarks which had previously 
guided us have been removed, and experience has not yet supplied 
others in their stead. As Lord Bacx)N says, '' Things which have 
long gone together are, as it were, confederate with themselves, 
whereas new things piece not so well. But though they help by 
their utility, yet they trouble by their inconformity." I have 
endeavoured to the best of my ability, while adhering to the 
phraseology of the Act, to put upon it such a construction as 
shall best serve* to alleviate its imperfections. The rule, in my 
opinion, should be made absolute. I cannot, however, say that I 
have arrived at this conclusion without considerable doubt. 

GwTNNB, J. — This was an action tried before the Chief Justice on 
the 1 1th of November last. It was an action of ejectment brought 
to recover a piece of land situate in the township of Kadina, being 
portion of the Section numbered 113 in the plan of the said 
township. The defendant appeared to the writ, and defended for 
the whole of the land therein mentioned. On the trial it appeared 
that the land in question was under the new system of registration 
of title, and that the plaintiff was the registered owner of the 
whole of the Section No. 113 ; in proof of which he produced the 
usual certificate of title — a clean one, that is, having no encum- 
brance, lien, estate, or interest notified thereon. It further 
appeared that by an instrument in writing, dated 13th of Novem- 
ber, 1871, but not registered, the plaintiff assumed to lease to the 
defendant the piece of land in dispute for a term of two years 
from the 13th November, 1871. I use the expression "assumed 
to lease " in order to signify that in my opinion the effect of the 
instrument upon which the defendant relies would have been a 
demise for two years had the property been under the old system 
instead of the new. Of course I assume that £55 a year " amounts 
unto two-third parts at the least of the full improved value of the 
thing demised " so as to satisfy the 2nd Section of the Statute of 

g2 
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Frauds, for otherwise the instrument under the old system in 
order to operate as a lease mu&t have been by deed — Sec. 8 and 
Vic, c. 106, s. 3. It further appeared that on the 22nd July, 1872, 
the defendant became insolvent, and that his assignees, in August, 
1873, executed an instrument in writing, which, on the assump- 
tions I have previously made, would, under the old system, operate 
as an assignment of defendant's term to Mr. W. Carvosso. It 
further appeared that there had been a demand of possession made 
on the defendant lx)th by plaintiff and Mr. Carvosso before action 
brought. The learned Chief Justice, by consent of both parties, 
directed a verdict to be entered for the plaintiff, with leave for 
defendant to move to set that verdict aside, and to enter one for 
himself. Accordingly on the 2nd day of November last, Mr, Stow 
obtained a rule nisi to set aside the verdict for the plaintiff, and in- 
stead thereof to have a nonsuit entered on the following grounds : — 
1. That the plaintiff had failed to prove his title. 2. That the 
evidence proved the legal right to possession either in the defendant, 
or a third party at the commencement of the suit. Cause was 
shown during the last term, and the question was argued before the 
Full Court ; and on account of the difficulty of interpreting the 
Real Property Act, we took time to consider our judgment. The 
question raised on the argument and which we have to consider is 
one purely and simply of construction, and it is this — Can a term 
for two years be created ifi land under the new system by an 
instrument in writing, but not registered ] In order to get at the 
intention of the Legislature with regard to the question raised, it 
appears to me proper to refer to the Acts in in pari maierie with 
the Real Property Act of 1861, although such Acts have been 
repealed ; for however much the doctrine that a repealed Act of 
Parliament may be referred to to assist in the construction of 
another Act upon the same subject may have shocked some 
eminent Judges, it is an undoubted rule of construction. (See 
Bussy V. Story, 4 B & A., 98). I shall therefore avail myself of 
that rule on the present occasion by referring to the Real Property 
Act of 1860, for it appears to me that the spirit and object of the 
new system will be clearly seen and appreciated by two of its 
recitals. They are as follows;— "And whereas the preamble of 
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the first-recited Act (No. 15 of 21 Vic.) sets forth that th^ 
inhabitants of the province of South Australia are subjected to 
losses, heavy costs, and much perplexity by reason that the Iaw9 
relating to land are complex, cumbrous, and unsuited to the 
requirements of the said inhabitants; and whereas for the effectual 
removal of the grievances therein set forth it is desirable to 
substitute for existing titles subject to impeachment or defeasance 
other titles which shall not be subject to impeachment or defeasance, 
and to compensate proprietors for loss or damage that may be 
occasioned by reason of such substitution, and that thereafter all 
transfers and other dealings with land shall be effected by means 
of registration of title, and not by means of deeds or other instru- 
ments, and that title to land or to any estate or interest therein 
acquired by registration shall be indefeasible, and not liable to 
impeachment." Thus, according to my apprehension, the very soul 
and spirit of the new system is that no estate or interest in land 
shall be created or transferred but by an act of registration. To 
the same effect is the 39 s. of the present Act — " No instrument 
shall be effectual to pass any estate or interest in any land under 
the provisions of this Act ♦ ♦ ♦ But upon the registration of 
any instrument in manner hereinbefore prescribed, the estate or 
interest specified in such instrument shall pass." And to a similar 
effect are Sections 33 and 40. But it is argued that notwith- 
standing the above emphatic avowal of the principles of the new 
system, the introduction of the words " which is required to be 
registered by the provisions of this Act," in the 48th Section, taken 
in connection with the circumstance that the 49th Section require^ 
leases for any term of years exceeding three years to be made in 
the form E of the schedule thereto, expresses the intention of the 
Legislature that a term for three years or less may 'be created in 
land under the new system precisely by the same means as it could 
by the ordinary law — that is, just as if the land were not under th^ 
new system — and that, therefore, the defendant must succeed on 
the strength of his lease. Now, examining these two Sections (47 
and 48), and having in mind that the new system is a formulary 
one, it will at once be perceived that the whole effect of Section 
47 is to prescribe the form in which leases for a life pr lives, or for 
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a term of years exceeding three, shall be conceived — in form E of 
the schedule to the Act. This Section does not prescribe any 
form for leases of three years or less, nor does it use any language 
which would justify the conclusion that it is allowable to create 
estates of such short duration in land under the provisions of the 
Real Property Act of 1860 at all. And it appears to me that the 
48th Section is still more remote from the question now before the 
Court, as its function is not to show what estates or interests may 
be created in land under the Act, nor to prescribe the use of anj 
form for their creation, but simply to prescribe the manner in 
which leases when created are to be surrendered. But it is said 
the words, " which is required to be registered by the provisions of 
the Act," imply that a lease or demise which does not require to be 
registered under the provisions of the Act may exist in lands 
brought under it. It must be admitted that there is a great 
want of precision in the language of the Real Property ' Act, 
and that in some cases it is very diflficult, if not impossible, 
to arrive at any satisfactory conclusion as to the meaning of the 
Legislature. But fortunately we have the aid of the great 
luminaries of the law to guide us, and who have laid down rules or 
canons of construction which we are bound to observe. One of 
these rules of construction is, " The intent of the Legislature is 
not to be collected from any particular expression, but from a 
general view of the whole of an Act of Parliament" — Per Best, 
C.J., 4 Bing., 196. Again, in 7 B. & C, 543, Lord Tenterdbn lays 
down the same principle in these words : — " In construing Acts of 
Parliament, Judges are to look at the language of the whole Act, 
and if they find in any particular clause an expression not so large 
and extensive in its import as those used in other parts of the Act, 
and upon a view of the whole Act they can collect from the more 
large and extensive expressions used in other parts the real 
intention of the Legislature, it is their duty to give effect to the 
larger expressions." Now, applying these principles of construction 
to the present case, and bearing in mind the intention of the 
Legislature as expressed in the repealed Act of 1860— that there- 
after all transfers and other dealings with land shall be by means 
of registration of title, and not by means of deeds or other 
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instruments — it seems to me that I am bound to come to the 
conclusion that no estate or intere&t can be created in land under 
the provisions of the Real Property Act but by an act of registra- 
tion. Although the instrument relied upon by the defendant is in 
the form prescribed by the 47th Section of the Real Property Act of 
1861, it is not registered, and it seems to me therefore that to 
hold that by the effect of such an instrument the defendant became 
possessed of an estate for years is to violate the tenor and spirit of 
the Act. I will only add upon this part of the case that if the 
Legislature may have intended to provide for the creation of estates 
for terms of years, for three years or les?, they have not carried 
their intention into effect. I can only say of the Legislature, 
using the language of Lord Ellbnborough in a similar case, quod 
voluit non dixit. Even if the not providing a form specially 
applicable to terms of three years or less, and the not expressly 
declaring that such terms might be created without registration be 
regarded as constituting a castas omissus, still it cannot be supplied 
by the Court ; for, as has been observed, that would be to make 
laws. '* Judges are bound to take the Act of Parliament as the 
Legislature have made it.'' But there is another view which may 
be taken of the case now before us. According to the contention 
on the part of the defendant, an estate for a term of three years 
or any less extent, may be created in land under the Real Property 
Act by the rules of the ordinary law just as if the new system had 
not been introduced. Even so, I take it that the estate for years 
so created would be of the nature of a term of years created by 
the ordinary law in property not under the Real Property Act, and 
that it would have the incidents — that is. the accessory rights and 
privileges of such last-mentioned term or estate; for I cannot 
assume that it was the intention of the local Legislature to 
introduce a new species into our grctdus of estates. And at the 
present day the law of England protects the estate of a termor 
with the same diligence that it does every other estate ; and no 
termor can lose his term without his own act or default. And it 
must be borne in mind that a term for years, unlike an estate of 
freehold, may be made to commence in futuro, so that if the 
defendant's contention be upheld, land under the new system 
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might, by an unregistered lease, be demised to A for three years, 
and, after the expiration of the said term, to B for three years, 
and so on, ad infinitum ; so that by the constr action contended for 
it is clear that by a series of unregistered leases for terms of three 
years property may be, in eflfect, withdrawn from the new system 
by prescription ; and further, that the whole of the evils which 
the Legislature intended to remedy would, to the extent of the 
ground opened up, be let in. And thus would the construction 
contended for be opposed to the well-established rule, that "a 
remedial Act shall be so construed as most effectually to meet the 
beneficent end in view, and prevent a failure of the remedy." 
Moreover, as it appears to me, the construction contended for 
would bring about a collision between the Supreme Court and the 
authorities of the Land Office. The Supreme Court would be 
bound to uphold the unregistered estate, and to protect it by 
means of all its legal and equitable rules and doctrines ; but the 
Real Property authorities must wholly disregard all unregistered 
legal estates, or shut up their office. But the 33rd Section of the 
Real Property Act of 1861 provides that the certificate of title 
shall "be conclusive evidence that the person named in such 
certificate of title, or in any entry thereon, or as seised of or as 
taking estate or interest in the land therein described, is seised or 
possessed of such land for the estate or interest therein specified." 
In the present case the plaintiff produces in Court a certificate of 
title pure and clean, and therefore it seems to me to prove con- 
clusively that the plaintiff is seised iu fee, and, in the absence of 
notification of any encumbrance, lien, estate, or interest, that he is 
seised in possession, and not in reversion. On the argument of 
the rule, it was argued by Mr, Way that the merits of the case were 
with the plaintiff. Although that question would have no ipfluence 
upon the Court when called upon to apply strict legal rules, and 
although at the first blush the contrary would appear to be the 
case, yet the facts bear out most abundantly Mr, Way^s proposition. 
For if the instrument relied on by the defendant created a term of 
two years, that term, by the effect of the defendant's insolvency 
and the instrument put in by the plaintiff (being in point of law 
an assignment of that term) was at the time of the commence- 
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ment of the action vested in Mr. William Carvosso, and it appeaors 
from the evidence given on the trial that the action was brought 
by his aathoritj. So that the defendant — the possession having 
been previously demanded of him by both the plaintiff and 
C^rvosso — was at the time of the commencement of the action a 
mere trespasser, in one view as against the plaintiff, in the oth$r 
against Carvosso ; but at any rate the defendant had the m^re 
n3,ked possession without any right or title. Perhaps the plaintiff's 
legal advisers were influenced by their choice of the plaintiff by 
the authority of the case of Manning v. Croasman, decided by this 
Court on the 1st November, 1871, and reported in the fifth volume 
of the Local Reports, p. 130. And I must say that in my opinion 
they were right, for it appears to me that if it be conceded that an 
estate for thr^e years or less can be created by instrument not 
registered, the case of Manning v. Croatinan was wrongly decided. 
But looking at the report of that case, the arguments used at the 
Bar, and the observations of the Judges, I not only think that it 
was rightly decided, but also that decision governs the present case. 
The language attributed to the Chief Justice in that case is — 
" There is no doubt that a lease from year to year is an estate, 
but the Act says that a registered holder can only be subject to 
encumbrances on the register, and should be absolutely free from 
all others." Mr. Stow interposes and says — "Is not a man 
estopped from setting up such an argument in Court in defiance of 
his own solemn act 1 " The Chief Justice-—" I quite agree that he 
should be, but the question is, are we to administer the Act? I 
think that we are bound to do so, and the plain construction of it 
is that a person holding a certificate oi title holds it absolutely free 
from encumbrances." Myself and Mr. Justice Wearing concurred. 
The note of the reporter as to the point decided is — " A holder of 
a certificate of title holds it absolutely free from all encumbrances 
not notified thereon, and is therefore not bound by any demise not 
so notified." Per Gwynne, J. — " Under the Real Property Act a 
term of less than three years cannot be registered, and cannot 
therefore be created." Even if I were in doubt as to the soundness 
of the opinion expressed by the Full Court in Manning v. Croaarn^Uy 
yet I would uphold the decision for reasons well expressed by /ui 
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illustrious Scotch Judge, Lord Mackenzie, in these words, '^ that 
the general security of private rights and of civil life requires 
adherence to fixed rules and prior decisions by Courts of Law, and 
this occasionally- leads to hardship in particular cases ; but this 
particular hardship, after all, is a lesser evil than the general 
uncertainty and confusion that would spring up everywhere, were 
the discretion of Judges left entirely unfettered by positive rules." 
As I have already observed, the present case is in my opinion 
governed by the case of Manning v. Crosaman, acd in saying 
so I do not overlook the fact that in that case, although 
Manning was Crossman's lessor, yet he had subsequently sold the fee- 
simple to Magarey, and then in the action he rested bis title on 
the lease derived from Magarey after the sale to him. Certainly 
if we were allowed to appeal to the principles of natural justice as 
opposed to the rules of positive law. Manning's position is low 
indeed as compared with that of the present plaintiff. By the law 
of England the estate of a lessee for years is as good and valid 
•against the lessor's alienee, either with or without notice, as it is 
against the lessor himself. So says the law, and the reason is 
clear. It is because a termor's position is not that of a person 
having a license merely, nor that of a person having mere personal 
rights under an obligation, but he has ajua in re— an estate in the 
land. The lessee in such case does not require any assistance from 
a Court of Equity, though, if he did, his possession in fact of the 
subject of demise would be held to be notice to all the world of 
his actual estate. Now, it appears to me, that so far as justice and 
right are concerned, a lessor ejecting his own termor, and an alienee 
of a lessor ejecting a termor, of whose estate he had notice 
before he bought, stand upon the same level. In each case 
the ejector gets and converts to his own use a thing which he 
knows is the property of another against the owner's will. But 
our duty is clearly to administer the Act, which, as I understand 
it, says that all estates are to be created by an act of registration, 
and by no other mode whatever. We have similar instances of 
strict law under the old system. For instance, a person who buys 
land by word of mouth, although he pay the whole of the purchase- 
money, obtains no estate or interest at law or in equity. And 
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even if he take possession bj the consent of the seller, the same 
law would hold, unless, indeed, the purchaser expended money in 
improving the estate, when equity would assist him. I think, 
therefore, the rule should be discharged, and with costs. 

Hanson, C.J. — This was an action of ejectment brought by the 
registered proprietor of land under the Real Property Act to 
recover possession of such land from a person whose estate and 
interests, if any, did not appear upon the certificate of title. 
There can be no doubt therefore that prima fade the plaintiff 
would be entitled to a verdict ; but the defendant contends that 
the estate or interest which he claims to possess is excepted from 
the operation of that Act, and is of a nature to entitle him to 
retain possession as against the present plaintiff. The facts which 
it appears material to consider are that the plaintiff being the 
registered proprietor of the land sought to be recovered, professed 
to demise it to the defendant for a term of two years with a right 
of purchase, by an instrument in writing in the form prescribed 
by the Act, dated 13th November, 1871, which instrument being 
a lease for less than three years was not registered. Under this 
lease the plaintiff took possession, and paid rent to the defendant, 
and continued to pay rent until the 28th July, 1873. Evidence 
was also given that the defendant had been insolvent, and that the 
assignees under the insolvency had sold his estate and interest in 
the land to one Carvosso, that notice had been given both by 
Carvosso and the plaintiff to determine the tenancy of the 
defendant, and that the present action was brought with the 
consent of Carvosso. But these facts appear to me to have no 
bearing upon the question we have to decide. The question as I 
conceive it, is whether a registered proprietor of land under the 
Real Property Act holds that land absolutely freed from any 
estate or interest not notified on the folium of the Register-book 
constituted by the certificate of title of such land, or whether 
letting a tenant into possession of such land and acceptance 
of rent from him create a tenancy as against himself, which is 
independent of the Real Property Act. I say this is the question 
as it appears to me ; but it is necessary to notice the arguments 
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rai^fid on behalf of the defendant, that inasmuch as leases not 
fxc^ediug three years are not required to be evidenced by § 
memorandum of lease, they are therefore excepted from th^ 
operation of the Act, and are not invalidated by its provisions, 
so that the defendant would be entitled to retain possession by 
virtue of the lease executed by the plaintiif. As Mr, Stow put it 
— that the Real Property Act is a code, comprising the whole law 
with regard to everything that it includes, but leaving whatever 
it does not include to the operation of the law as it previously 
existed, and that leases not exceeding three years are not included ; 
so that not only may a term for three years or less be created 
without writing, but also by deed, and all the incidents which 
attach to terms under the law of England continue to attach to 
these excepted terms. And in support of this view we were 
referred to Section 47, which applies only to leases for ternas 
exceeding three years ; and to section 48, which it is said expressly 
recognises the existence of leases which are not required to be 
registered ; and to Section 119, which by using the word "tenant" 
as well as "lessee" implies necessarily that tenancies may exist 
that are nob created by a memorandum of lease, and by speak- 
ing of terms and interests that have been determined by a legal 
notice to quit implies the existence of terms that are created by 
law, such as a tenancy from year to year. The argument arising 
from the effect of the 1 79th Section I shall have to consider bere- 
after, but it does not appear to me affect the question as to the 
validity of a lease in writing for a term not exceeding three years. 
This depends upon the construction to be put upon the 47th and 
48th Sections, taken in connection with the other parts of the Act. 
What, then, is the effect of the professed memorandum of lease 
executed by plaintiff? Being a lease for a term not exceeding 
three years it is excepted from the operation of the 47th Section, 
and it was therefore contended that it was altogether excepted 
from the operation of the Act, so that it was not an instrument 
within the language of the 3rd Section ; but it certainly is a 
" document in writing relating to the transfer or other dealing 
with land or evidencing title thereto ;" and, if so, it comes within 
the express words of that section. But then it passes no estate or 
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ifiUrest whatever in the land, unless we are to hold that thd 
omission of any notice of leases for a term not exceeding ihre^ 
years in Section 47 is equivalent to an enactment not merely that 
such leases are independent of the operation of the Act, hut that 
the laud itself, so far as relates to these terms, is no longer 
"under the provisions" of the Act. And I feel it very difficult 
to hold this. I agree that the Real Property Act constitutes a 
code, hut the subject of that code is, I imagine, not particular 
estates in land, but the land itself — t.^., whatever lands are 
brought under the operation of the Act ; but if so, then it would 
follow that such land cannot be affected by any instrument, but 
only by its registration. I cannot so interpret the Act as to hold 
not merely that terms not exceeding three years can be created in 
lands under its operation by an unregistered instrument, but that 
such terms are to be subject to all the incidents of the old law, 
which it was the express purpose of the Act to abolish in respect 
of those lands, and could be assigned, mortgaged, underlet, and 
durrendered by instruments that passed an estate or interest in 
the land by their own inherent force and without registration. 
And it does not appear to me that any such interpretation 
of the Act is required. I am disposed to acquiesce in the 
argument of Mr, StoWy that in the absence of any express provision 
or necessary implication the former law subsists, for the Act only 
professes to repeal prior laws so far as inconsistent with its 
provisions ) but the former law which this Act leaves unaflfected 
is, I imagine, that law which permits the making of a lease for a 
term not exceeding three years without writing. But such a 
mode of demising of course excludes registration, since there is n6 
instrument in existence to be registered. And this appears to me 
to be the proper construction of the Act — that it allows land to 
be demised for these terms orally, and without any writing to 
evidence the transaction. But as I read it, though no doubt 
another construction is possible, it does not forbid their being 
created by an instrument, though if they are so created such 
instrument must of course be in the form prescribed by the Act, 
and must be registered in order that the estate or interest 
which it creates should pass to the lessee. And this I take to 
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be the effect of the 48th Section, with which I was very much 
pressed at first. Leases made without writing and verbally for 
less than three years, such as I imagine the 47th Section to 
permit, cannot be and are not required to be registered, 
but any lease or demise which is made by an instrument, 
whether for a term exceeding three years or for a less 
term, must be in the form prescribed by the Act, and must be 
registered — is " required to be registered." So that the distinc- 
tion drawn by the 48th Section is not between leases for three 
years or less, and leases for a longer time, but between leases 
which are not evidenced by writing and leases which are so 
evidenced — the former not being, and the latter being required tx) 
be registered. And consequently there is no conflict between the 
48th Section and the 39th. Undoubtedly, this construction seems 
to involve consequences which the framers of the Act can scarcely 
be supposed to have foreseen. For though they have allowed the 
creation of such terms without any memorandum in writing, they 
have not provided for their transfer or surrender. On the 
conti-ary, as they can only be assigned or surrendered (excepting 
by operation of law) by something which is an "instrument" 
within the terms of the Act, inasmuch as it must be a " document 
in writing relating to the transfer or other dealing with land ; " 
and as such instrument would be presumably incapable of being 
registered (though upon this point I must guard myself from 
expressing any opinion), it would not be effectual to pass any 
estate or interest in such land. I am, however, clearly of opinion 
that the memorandum of lease relied upon by the defendant is an 
instrument within the meaning of the Act, and that not being 
registered it does not pass any estate or interest. I proceed, 
then, to consider the question as to the effect of the occupation of 
the premises by the defendant and his payment of a yearly rent 
to the plaintiff". The present case is distinguishable from that of 
Manning v. Grossman — which, as was pointed out in the argument, 
is incorrectly reported — and the report of which omits the point 
upon which, at least, my judgment proceeded — inasmuch as this 
action is brought by the registered proprietor, who, while such, has 
himself admitted the tenant into occupation and received the rent, 
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and not by his transferee. It appears, therefore, that the plaintiff 
is not within the proTisions either of the 40th Section or of the 
114th. The term claimed by the defendant is not one which 
would have priority over the certificate of title, and therefore is 
not affected by the former section, while the latter has of course 
no bearing upon the case. So that the question appears to me to 
narrow itself to this : — Does the Real Property Act forbid the 
existence of any interest or term in land under its provisions 
which is not evidenced upon the register 1 And upon the best 
consideration I am able to give to the subject I have, though after 
much hesitation, and with many doubts, come to the opinion that 
it does not. I have already expressed my opinion that it does not 
with regard to unwritten leases for a term not exceeding three 
years, and I think the same is the case with regard to a tenancy 
from year to year created by operation of law. I feel that to 
allow the creation of a term in this manuer is to some extent 
inconsistent with what is obviously the general scope and intention 
of the Act ; but in this as well as in the former case, it appears to 
me that there is a language which clearly recognises their 
existence, and to which in the absence of any express enactment 
to the contrary we are bound to give effect. The 119th 
Section recognises terms and interests in tenants who are not 
lessees, and recognises also a determination of such terms by a 
legal notice, which I consider to mean such a notice as is required 
by law in the absence of contract, and therefore to imply a term 
created by operation of law, such as a tenancy from year to year 
resulting from occupation and the receipt of rent ; and I think we 
must give some effect to this language if there is any principle of 
law outside of the Act which enables us to do so. And it appears 
to me that there is such a principle. I consider the position of 
the parties in this case to be analogous to that which they would 
have occupied if the land had not been subject to the provisions of 
the Act, and the plaintiff had assumed to lease to the defendant 
for a term exceeding three years by an instrument not under seal. 
Such instrument would have been void as a lease, and would not 
have created any term, or of itself conferred any legal interest in 
the land upon the defendant ; but, nevertheless, if the defendant 
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had entered and paid rent, aB he has in this case, he would havd 
been a tenant from yearlo year upon the terms of that instrument 
so far as they were applicable to a yearly tenancy. And such I 
take to be the effect of the occupation and payment of rent by the 
defendant in this case. But here, also, I feel that there are almost 
insuperable difficulties, so great, indeed, as almost to repel me 
from the conclusion I have formed. For this term cannot, it 
Would seem, be transferred to a third person or surrendered to the 
landlord by any document in writing, since the Act contains no 
provisions on the subject, and any document that might be 
employed for the purpose would be an instrument within the 
meaning of the Act, and therefore could have no effect without 
registration, while there does not appear to be any means of 
registering such instrument. Assuming in the present case the 
effect of the Insolvent Act to have been to transfer the term of 
the insolvent to his assignees, it is difficult to see how they could 
transfer it to a third party, for any instrument purporting to do 
this would apparently not be in accordance with the provision of 
the Act, and therefore could not be registered ; and at the same 
time the landlord might, under the express language of the 114th 
Section, put an end to the term, and so defeat their interest by 
transferring the land to a third person who had full knowledge of 
the existence of such term, who gave a fair price for the land. 
These incidents of the term appear to me of themselves to lead 
very strongly to the opinion expressed by my learued colleague, 
Mr. Justice Gwtnnk, and I think it quite possible that he is 
right; but just as I conceive myself bound to give effect to 
the 39th clause in spite of the inconvenience and hardship it may 
occasion, so here in the absence of any express provision to the 
contrary, I think I am bound to give effect to the established ruld 
of law as to the effect of occupation and payment of rent, 
Especially when it appears to be expressly recognised by the Real 
Property Act itself, in spite of the inconvenience which may 
result. The rule, therefore, will be made absolute. 

Bvl$ absolute. 
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Hanson, C.J., Gwynne, J., Wearing, J.] [Common Law. 

25 March and 10 July, 1874. 

Chbrrt and Another v. Fuller. 

BILL OF SALE,— Act of Insolvency. 

A Bill of Sale of all the property of a debtor is not fraudulent ^ so 
as to constitute an act of insolvency ^ if bon& fide ntctde in 
pursuance of an agreement entered into at the time of receiving 
the consideration^ hut delay in executing the hill of sale ^ and the 
circumstances under which it is executed, may he evidence of 
fraud f and should he left to the Jury. 

Rule nisi calling upon the plaintiff to show cause why the verdict 
should not be set aside and a new trial granted, on the ground of 
misdirection by the Special Magistrate before whom the action was 
tried 

The action, which was tried in the Adelaide Local Court before 
the Special Magistrate and a jury, was brought by the assignees of 
H. L. Durieu, an insolvent, for recovery of the proceeds of the sale 
of certain goods seized by the defendants under a bill of sale. The 
bill of sale, which comprised all tbe property of the insolvent, was 
executed within three months of the adjudication, to secure an 
amount advanced more than three months before such adjudication 
— the insolvent having at the time of the advance verbally agreed 
to execute such bill of sale. The Special Magistrate directed the 
jury that the execution of the bill of sale was an act of insolvency. 

On the motion for the rule the following cases were cited : — 

Harris V. Bickett, 28 L.J., N.S., Ex. 197. 
Assignees Carruthers v. Noltenius^ S.A.L.R. 

2 July— 

Stow^ Q.C., now moved that the rule be made absolute. 

Ingleby showed cause. — The real point relied on by the plain tifft 
is that before the bill of sale was actually given a judgment had 

H 
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been obtained against Durieu. The first ground I will take is that 
the bill of sale is void as not having been registered withjn the 
prescribed time, inasmuch as the agreement was made on April 24, 
1873. By the Registration Act of 1841, it is expressly provided 
that within a stated time instruments, such as the one in question, 
are to be registered in order to prevent secret bills of sale. In 
England, the analogous provision is that contained in the Bills of 
Sale Act, 1854, under which it has been decided, 

Exparte Broum, 28 L.T., N.S., 828, 

that an unregistered agreement for a bill of sale does not bind 
property. But the agreement made between Durieu and the 
defendant was either an equitable assignment of the goods or it was 
nothing at all ; and if an agreement, it came within the registration 
laws, and could not, therefore, be valid, being unregistered. It 
was contended on the other side that the plaintifFd relied upon the 
signing of the bill of sale being an act of insolvency, and that such 
execution was not an act of insolvency, inasmuch as there was not 
the fraud which would be necessary to make it so. It was held in 

Exparte Fisher re Ash, 26 L.T., N.S., 931 

that where money had been guaranteed on the security of a bill of 
sale the money is to be regarded as if actually advanced td the 
assignor. In that case there had been a promise to execute a bill 
of sale, but the execution of the deed was postponed, but finally 
accomplished shortly before insolvency. One point before the 
Court was whether the promise to the defendant was sufficient to 
take the bill of sale out of the category of fraudulent assign- 
ments. (GwYNNB, J. — That is whether the defendant did not make 
an advance to Durieu, or do something equivalent to advancing 
money.) Yes, but 

Exparte Fisher, 26 L.T., N.S., 931, 

decided that the making of the bill of sale was not to be postponed 

until the eve of insolvency. But further, by the Registration Act a 

ill of sale is either to be in writing, or the party having a charge 
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on the goods is to have possession of them also. The evidence, 
however, showed simply a verbal agreement, and nothing else was 
done until the bill of sale was signed at a time when Durieu was in 
insolvent circumstances; and then, also, it had been prepared by 
Durieu's solicitor, without any pressure on the defendant's part. 
(GwYNNE, J. — Does it appear when Fuller met his guarateel) The 
defendant paid it out of the proceeds arising from the realization of 
Durieu's goods under the bill of sale. It is impossible to conceive 
a stronger case in which the purposes of the Registration Act would 
be defeated by allowing the defendants to succeed. It would have 
been different, too, if the party guaranteed had pressed the 
defendant. Again under clause 92 of the Insolvent Act, 1860, it 
is immaterial to consider whether the signing of the bill of sale was 
an act of insolvency or not, as by the section of the Act mentioned 
it is enacted that every bill of sale executed within three months of 
the filing of a petition of insolvency is null and void, and also, that 
a bill of sale is void as to any goods in the ostensible possession of 
the debtor at the date of committing an act of insolvency. 
(Hanson, C.J. — I understand Mr. Stow^a contention to be that the 
plaintiffs have not proved Durieu to have been insolvent at the 
date of signing the bill of sale.) That appears as an admission in 
the Magistrate's notes. 

St(yw^ Q.G, — I never admitted anything of the kind. It is 
clearly an error in the notes ; and I may explain it by saying that 
the Magistrate was unable to take the notes himself at the trial 
through illness, and directed a clerk to do so. The whole of the 
defendant's case was in reference to the act of insolvency, and it 
would be absurd for me to have admitted it. All I had admitted 
was the petitioning creditor's debt. The whole question is 
whether the plaintiffs can prove their title as assignees under the 
insolvency. To do that they will have to prove an act of 
insolvency on the part of Durieu. The defendant denies the 
commission of any such act, and, consequently, alleges that the 
plaintiffs have no right of action. Where the adjudication is not 
received as evidence of the act of insolvency and appointment of 
assignees, the latter were put on proof of their title, notice having 
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been given them on the subject. That can always be done in cases 
where the assignees claim in respect of property which only vests 
in them by reason of the insolvency, and the issue befoie the 
Court arises out of a matter in which the insolvent himself could 
not have brought the action. 'J' he defendant, therefore, had a 
perfect right to dispute the plaintiffs' title. The point, then, is 
whether the verbal promise given at the time of the guarantee was 
sufficient to prevent the making of the bill of sale being an act of 
insolvency. It has been said that the agreement should have been 
registered, but the Registration Act clearly only contemplates tbe 
registration of certain documents; not, in short, the fajctum of the 
assignment, but the document under which such assignment has 
been made. The Court has already decided in the case of 

Tyrie v. Warren 

that where there has been an absolute sale-note of a horse, the 
assigument need not be registered, inasmuch as it does not come 
within the form of document contemplated by the Registration Act. 
Under the English Registration Acts, also, it had been decided that 
where the document is of a character not contemplated by the 
Acts, such Acts did not apply — 

Fisher on Mortgage. 

It is quite clear that the Legislature did not intend by implica- 
tion to affect a majority of contracts which cannot be registered. 
(GwYNXE, J. — The Statute of Frauds would not affect the question.) 
No. Then tbe next point is whether the verbal agreement was 
sufficient to support the bill of sale, although the latter was not 
made until the assignor was in insolvent circumstances. The 
guarantee was equivalent to an advance of money, and 

Harris v. Bickett, 2S L.J. Ex., 197. 1 H. & N., 1, 

decided that a bill of sale could be given in pursuance of a parol 
agreement. The question is whether the bill of sale is a 
fraudulent one, but that was rebutted by the fact of the agreement. 
As to the postponing of the signing of the bill being an inference 
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of fraud, the point was not taken in the Court below, and the jury 
found in opposition to it. It haa also been proved that the nef(Iect 
in the preparation of the iustrument was due either to the mistake 
or carelessDess of Durieu's attorney. There has been no suggestion 
that the eiecution of the deed was postponed in order that Durieu 
might continue obtaining credit. 

Cur, ad, vult. 
10 July— 

Hanson, C.J., delivered the judgment of the Court herein as 
follows : — In this case a rule nin was obtained by Mr, Stow on 
behalf of the defendant for a new trial, on the ground of mis- 
direction, the alleged misdirection being that the Special 
Magistrate had directed the jury that a bill of sale of the 
whole property of the insolvent was fraudulent and an act 
of insolvency, although executed in pursuance of an agreement 
to that effect contemporary with the consideration for 
which it was given. Upon the argument it was conceded 
by Mr. Ingleiby, on the part of the plaintiffs, that the luling of the 
Special Magistrate was incorrect upon the particular point; but it 
was argued that the bill of sale was void upon other grounds, 
especially as not having been registered in sufficient time under 
the Act No. 5 of 5th Victoria. There was much weight in this 
argument, and it might, perhaps, have been argued with effect in the 
interpleader summons between Fuller and the defendant ; but it is 
one altogether beside the point we have to determine, which is 
whether the property of Durieu vested in the plaintiffs as assignees 
by virtue of the adjudication of insolvency, and that depends upon 
the question whether the execution of this bill of sale was an act of 
insolvency. It was then argued that the delay in the execution of 
the bill of sale was, under the circumstances, evidence of fraud, the 
agreement having been made ic April, and the bill of sale not 
having been executed by Durieu until December, nearly eight 
months afterwards, when he was in prison, and subsequently to the 
judgment obtaiued against him by the petitioning creditor. And 
we are of opinion that fraud might be inferred from such circum- 
stances. But this would be a question for the jury, and was not 



Digitized by 



Google 



118 S. A. LAW REPORTS. 1874. 



Supreme Court. Cherry and Another v. Fuller. Common Law. 

put to them. The rule for a new trial will, therefore, be made 
absolute; and the opinion of the Court upon the law connected with 
the subject is that a bill of sale of all the property of a debtor is 
not fraudulent so as to constitute an act of insolvency, if bona fide 
made in pursuance of an agreement entered into at the time of 
receiving the consideration, but the delay in executing the bill of 
sale and the circumstances under which it was executed may be 
evidence of the absence of h<ma fidety and should be left to the 

jury- 

Rule absolute. 
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GwYNNE, Acting C. J., Wearing, J.] [Common Law. 

6 June, 1873, and 20 August, 1874. 

Lean v. Maurice. 

REGISTRATION ACT, 1941,— Beal Froperti/ Act of 1861— 
Easements — Caveating capacitif. 

In accordance with the Registration Act of 1841, prioritif of 
registration to create priority of title must be htf memorial as 
provided by such Act ; and a registration under the Real Property 
Act is not such a registration as to give priority over a prior 
unregistered instrument. 

There may be rights of way and other easements existent in respect of 
land under the Real Property Act of 1861, though such rights of 
way and easements do not appear on the register or certificate of 
title. 

The owner of an easement has no caveating power, and semble 
easements are not in any way subject to the operation of the Real 
Property Act, 

A and B (the mortgagors) and C (the mortgagee) of a section of land 
by indenture duly executed, but not fully attested, granted a right of 
way over the same to B, Subsequently C re-eonveyed to A and B 
without mention of the right of way, and A and B applied to have 
the land brought under the provisions of the Real Property Act of 
1861, and a clean certificate of title in their names was accordingly 
issued. 

The land was afterwards mortgaged by A and B, and sold by the 
mortgagee to the defendant, but neither in the application nor in the 
certificate of title issued pursuant thereto, nor in any of the 
subsequent dealings, was any mention made of the right of way. 

On action for obstructing the way, 

Held — 1. That there had been no registration, within the meaning of 
the Registration Act of 1841, such as to destroy the right of way 
vested in the plaintiffs. 

2. That the certificate of title was evidence only that the person 
named therein as proprietor held the land subject to such encum- 
brances, liens, and interests, as were notified thereon, but that 
easements did not come within any of these definitions, and, 
consequently, there might be a right of way not so notified. 

Rule nisi calling upon the defendant to show cause why the 
verdict obtained herein should not be set aside and a verdict 
entered for the plaintiff. 
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The action was tried in November, 1872, when a verdict was 
directed for the defendant with leave to the plaintiff to move to set 
aside the verdict and enter a verdict for the plaintiff with nominal 
damages. 

The facts were as follows : — In 1862 Messrs. Mitchell and Tonkin 
being the mortgagors, and John Roberts the mortgagee of the fee- 
simple of Section 810 in the Hundred and County of Adelaide, 
granted a right of way over the same to William Lean, the plaintiff, 
his heirs and assigns, for ever, by an indenture which was never 
registered. Subsequently, John Roberts re-conveyed to Messrs. 
Mitchell and Tonkin by an indenture which was duly registered, 
and Messrs. Mitchell and Tonkin applied to have the land brought 
under the provisions of the Real Property Apt of 1361. Pursuant 
to this application, a clean certificate of title was issued, and the 
land having been duly mortgaged under the above Act, was sold by 
the mortgagee, and transferred to the defendant. Price Maurice. 
Neither in the re-conveyance to Messrs. Mitchell and W. Tonkin, 
nor in any subsequent application or dealing, was any mention 
made of the right of way granted to the plaintiff. 

AndrewSf Q.C.j and Ingleby now moved that the rule be made 
absolute. 

Stow, Q.C.f and Boucaut, showed cause. — The question depends 
upon two points — the construction to be placed upon the Registra- 
tion Act of 1841, and the conclusiveness of a certificate of title 
granted under the Real Property Act of 1861. On the first point, 
the plaintiff's claim to the right of way cannot be maintained, 
because by the third clause of the Registration Act of 1841 the 
conveyance to him, not being registered, is void as against the 
defendant, who claims under a registered re-conveyance, that 
re-conveyance being for a valuable consideration. By that clause, 
a subsequent conveyance for a valuable consideration has priority 
if neither deed were registered, and also if both were registered, 
unless the first conveyance was registered before the second. In 
this case the first Was not registered at all. And it is unnecessary 
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that the second convejance should be from the same person so loDg 
as it was made under the same title — 

Warburt(yn v. Loveland, 2 Dow. <fe Clark, Ir. Hep., 480. 

It is said that registration of the first conveyance was rendered 
unnecessary by Act 27 of 1862, which did away with registration 
altogether. But that Act was repealed absolutely by No. 2 of 
1865, excepting so far as related to suits then pending under its 
provisions ; and, therefore, that Act being, so far as this suit was 
concerned, as though it had never existed, registratiou is still 
necessary to secure a good title. Then, as regards the defendant, 
his certificate of title is conclusive evidence. The 40th clause 
of the Real Property Act has not the effect of excluding from the 
operation of the Act rights of way created before the land was 
brought under it and not appearing on the certificate of title. In 
this case there was no means of knowing at the Real Property 
Office that the easement had been granted — 

Hicks V. Powdl, L.R., 4 Ch. Ap., 741. 

Andrews, Q.C., in support of the rule. — As to the first point of 
Mr. Stoufs argument, no one can obtain the advantages of the 
Registration Act who has not complied with its provisions. The 
defendant had never registered under that Act, and, therefore, 
was not in a position to take advantage of its provisions. The 
constrained construction put upon that Act has never been placed 
upon it before. The intentions of the clause, which has never been 
disputed, was to induce persons to register by offering an advantage 
to any who should as against any who should not. The 
grammatical construction, the preamble, and the title of the Act, 
all show it was never intended to have any effect whatever upon 
deeds unregistered. But then the deed conferring the right of way 
did not come into plaintiff's hands until the Act of 1862, abolishing 
registration, came into force ; and the deed having been executed: 
while registration was not law, no subsequent legislation could 
render it obligatory to register land acquired during that period. 
But, assuming it ought to have been registered, the plaintiff was 



Digitized by 



Google 



122 S.A. LAW REPORTS. 1874. 

Supreme Court. Lean v. Maurice. Common Law. 

prevented in February, 1869, from registering by the action of 
those parties who, knowing of the outstanding right of way, yet 
brought the land under the Real Property Act without reference to 
it, and thus shut the plaintiff out from registering the conveyance 
of the right of way, without giving him notice of what they were 
about to do. Moreover, rights of way are expressly excluded from 
the operations of the Real Property Act by the 40th clause. And 
wisely so, for a right of way might exist for a long period without 
being used, and being thus forgotten it is very liable to be 
omitted from the register; therefore, rights of way were not 
brought under the Act. 

Inglehyy on the same side. — The re-conveyance did not put the 
parties in the position of purchasers for value, because, the 
mortgage-money having been paid, the mortgagee was bound to 
re-convey the property. Besides, no action by two parties could 
prejudice the existing right of a third party — 

Robinson v. Alcock, 5 B. & A., 142. 

Ctir. ad, wit. 

20 August — 

Judgment was now delivered as follows : — 

GwTNNB, J. — This case was tried before the Chief Justice on 
the 20th day of November, 1872. It was an action of trespass 
for the obstruction of a right of way. The defendant pleaded 
three pleas, but it is only necesary to refer to the third plea, 
which was "that the plaintiff was not entitled to the right of way as 
alleged." On that plea issue was joined. On the trial the 
plaintiff proved a grant of the right of way over Section 810, by a 
deed not dated, but signed and sealed by the several parties in 
whom the fee-simple was then vested. But the grant was not 
registered under the Act No. 8 of 5 Vict., intituled "An Act to 
provide for the registration of deeds, wills, judgments, conveyances, 
and other instruments." It further appeared that John Mitchell 
and Charles Tonkin (two of the grantors named in the deed of 
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grant of the right-of-way) became seised in fee as tenants in 
common of Section No. 810, subject of course to the right-of- 
way in question ; and that they, on the 14th day of June, 1869, 
made an application in the usual form to bring the Section 810 under 
the " Heal Property Act of 1861." Whereupon the Registrar-General 
was directed to bring the land imder the provisions of the said 
Act, which was accordingly done, and thereupon two certificates 
of title were issued, both dated the 7th day of September, 1869 — 
one to Mitchell for three undivided fourth parts of the said section, 
and the other to Tonkin for the remaining one-fourth part. 
Neither in the application nor in either of the certificates is there 
any reference to the right of road so, as aforesaid, granted over the 
section in question. By a memorandum of mortgage, dated the 
7th of September, 1869, Mitchell and Tonkin mortgaged the 
section to one John Baseby for securing £160 and interest ; and 
default having been made in payment of the said principal money 
and interest, the said John Baseby, in exercise of the power of sale 
vested in him by the said mortgage and the Real Property Act 
of 1861, sold the said section to the defendant, to whom a 
certificate of title was issued by the Registrar-General. In none 
of those documents is the right-of-way alluded to in any manner. 
On the trial a verdict was found for the defendant, with leave for 
the plaintiflf to move the Full Court. Accordingly Mr, Inglehy 
on the 4th March, 1873, obtained a rule calling upon the 
defendant to show cause why the verdict should not be set aside, 
and a verdict entered for the plaintiflf, with 40s. damages, 
pursuant to leave reserved on the ground that evidence given at 
the trial proved that a right-of-way over the land, the subject of 
this action, had been legally granted to the plaintiflF, and 
there was no evidence that such right-of-way had ceased to exist, 
or the grant thereof to bind the defendant at the time of the 
obstruction complained of. On the argument of the rule two 
points were raised by the defendant — first, that the grant of the 
right-of-way was not registered under the local Act, No. 8 of the 
5th Vict., intituled "An Act to provide for the registration 
of deeds, wills, judgments, conveyances, and other instruments," 
and therefore such grant was void as against the defendant as a 
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subsequent purchaser by the effect of Section 3 of that Act ; and, 
secondly, that the right-of-way, not being notified on the register 
or defendant's certificate of title, that certificate of title was 
conclusive evidence that the defendant was seised of Section 810 
in fee-simple, free and discharged from the right-of-way in question. 
On referring to the Act No. 8 of 5 Vict., it will appear that the 
object of it was to prevent secret and fraudulent conveyances; 
that no one is compelled to register, the language of section 3 
being "may," and that the effect or construction of any deed, 
conveyance, or thing registered is not altered or affected by the 
fact of registration, except as provided by the 3rd section. It, 
therefore, comes to this — Can a subsequent purchaser whose own 
deed or instrument is not registered have any preference over the 
deed of the first purchaser, whose deed likewise is not registered ? 
I think he cannot. The language of the Act is, "shall be 
adjudged fraudulent and void at law and in equity against any 
subsequent purchaser . . . unless such memorial thereof be 
registered, as by this Act is directed, before the registering of the 
memorial of the deed . . . under which such subsequent 
purchaser . . . shall claim." On that language I have no 
doubt that it is an essential condition that the subsequent 
purchaser must register by memorial, as directed by the Act, 
before he can acquire any priority under it. It will be seen from 
the document put in evidence on the trial that the title of Baseby 
(the mortgagee), who sold to the defendant, and by consequence 
the title of the defendant, are both based on the new order of 
things introduced by the Real Property Acts, and that the 
defendant must stand or fall upon the effect of his certificate of 
title; and this brings me to the second point taken by the 
defendant. No doubt the question raised on that point is a very 
new one, and being a question of construction on the Real 
Property Act of 1861, is necessarily a very difficult one. I would 
premise that a right-of-way is an iucorporeal hereditament. In 
Bla. Com., vol. 2, p. 17, these hereditaments are defined thus : — 
" An incorporeal hereditament is a right issuing out of a thing 
corporate, or concerning, or annexed, or excisable under the 
same. It is not the thing corporate itself, but collateral thereta'' 
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Now the question is, are incorporeal hereditaments within the 
provision of the new system ) In other words, was the defendant's 
certificate of title conclusive agaiust the plaintiflTs right 1 As far 
as I am able to understand the Real Property Act, the evidentiary 
faculty with which the certificate of title is invested is this — it 
proves that the person who is named in it is seised of the laud 
described in it, though subject to such encumbrances, liens, 
estates, or interests (if any) as are notified on the folium of the 
register, but absolutely free (what from ?) from all encumbrances, 
liens, estates, or interests whatever, except . . . *' and except 
80 far as regards the omission or misdescription of any right-of-way 
or other easement created in or existing upon any land'' (see the 
33rd and 40th sections), which I suppose means that in spite of 
the certificate, the registered proprietor is to hold bis land subject 
" to any right-of-way created in or in existence upon (sic) his 
land." So that I come to the conclusion that the defendant's 
certificate of title was not conclusive against the plaiutiffs right. 
But independently of the particular provisions of the 33rd and 
40th sections, I am disposed, from the whole tenor of the Real 
Property Act of 1861, to come to a conclusion in favour of the 
plaintiff, for the language of the Act throughout points to " land 
and estates, -and interests in land,'' as the peculiar and appropriate 
subjects of its cognizance. For instance, the applicant for registra- 
tion under the 15th section is required to state the nature of every 
estate and interest held therein {i.e., in the land) by any other 
person, whether at law or in equity ; but he is not required to 
state anything as to any easements created therein. Then by 
Section 22 a person in order to lodge a caveat must claim an 
" interest" in land, and must particularize " the estate, interest, 
lieu, or charge claimed," none of which words are applicable to an 
incorporeal hereditament. I might refer to 33, 39, 40, 41, and 
other sections of the Act for the same purpose, but I think it 
unnecessary. In the case before the Court no one can justly say 
that anyone concerned in the registration of the Section 810 
acted improperly, nor can it be said that the plaintiff was guilty 
of any negligence, for the only thing that can be suggested against 
him is that he did not lodge a caveat ; but the answer is, he had 
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no caveating faculty, he could not claim an interest in the land, 
for he had none. And it appears to me that the language of the 
Legislature must be verj clear and precise in order to induce this 
Court to conclude that it meant a person to be deprived of his right 
without any act or default on his part. The 42nd and 43rd 
sections have reference to the creation of covenants in lands after 
registration under the new system, but have no bearing upon the 
present question. I, therefore, am spared the necessity of 
criticising them. I will, therefore, only say that they are 
miserably defective. On the whole I have to come to the 
conclusion, for the reason I have given, that the rule must be 
made absolute and with costs. 

Wearing, J. — I concur in the opinion of my learned colleague. 
At first I had some doubts on the main question at issue, but after 
consideration I have come to the conclusion that a right of way 
is an easement, which it is not necessary should appear on the 
Register-book containing particulars of land under the Real 
Property Act. 

GwYNNB, J. — I wish to explain that the rule was argued when 
the Chief Justice was Acting-Governor. Consequently, the 
judgement is that of the remaining members of the Court. 

Mule absolute. 
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Hanson, C.J., Gwynne, J., Wearing, J.] [Common Law. 

21 August, 1874. 
Davies v. Jones. 

CONSIGNEE.— Damage— Property in goods, 

A consignee of goods, forwarded to him hy an English principal, for 
sale on terms that consignor and consignee share profit or loss, has 
a sufficient property in the goods to maintain an action on the hill of 
lading against the carriers of such goods for injury to the same 
while in transit. 

Rule nisi calling upon tbe plaintiff to dhow cause why the verdict 
obtained should not be set aside and a new trial granted, on the 
ground that the plaintiff as consignee had not proved that he bad 
any property in the goods. On the granting of the rule the 
following cases were cited : — 

Dicey on Parties, 86 

The mpoter, 22 L.T., N.S., 177 

The Freedom, 24 L.T., N.S., 452 

The Figlia Maggiore, L.R., 2 Admir., 106 

The St. Cloud, B. ik L., 4. 

The action was tried in the Adelaide Local Court, when a verdict 
was entered for plaintiff. 

The evidence at the trial Showed that the goods were consigned 
to the plaintiff on the terms that he was to share profit or loss 
equally with the consignee, and that a sum of £400 had been 
transmitted by the plaintiff to the consignor, but whether before or 
after the daipage was discovered was not stated. 

Stow, Q.G.f now moved that the rule be made absolute. 

Way, Q.C., showed cause. — The plaintiff's position is that of a 
consignee having an interest in the consignment, and, therefore, 
even prior to the alteration in the law as to the transfer of rights 
of action under a bill of lading, the plaintiff would be entitled to 
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recover. A bill of lading is an instrament of title, and the 
property mentioned in it passes by endorsement^ although the 
right of action on it would not prior to the new Act. The case of 
a consignee, however, is stronger than that of a simple endorsee. 
As between a principal and a factor, the bill of lading vests the 
property in the goods in the consignee, though the principal has a 
right to take back the goods at any time, and from the date of his 
making a demand for .possession the property re-vests in him, and 
he can maintain an action for trover. 

Lickbarrow v. M<Mon, 1 Smith's L.C., 699. 

But in the case of a consignee having an actual interest in the 
goods, the right of re-vesting is taken from the consignor, and the 
property is in the consignee absolutely under his bill of lading ; 
and where he pays freight he has an undoubted right to sue in 
respect of any injury done to the goods. (Gwynne, J. — I imagine 
that an auctioneer selling on commission could sue a person 
refusing to take any article knocked down to him. The auc- 
tioneer would be interested to the extent of his commission.) lu 

BuUen & Leake on Pleading 

there is a distinct form for a declaration by a consignee with an 
interest against the carrier. Independently of the Bills of Lading 
Act, No. 25 of 1859, the plaintiflf is entitled to his verdict; 
but under that Act his right is indisputable. The nature of the 
arrangement between the plaintiff and the consignors, too, was 
really that of a sale, with a particular mode of payment for the 
goods. The bulk of the articles were ordered by the plaintiff, 
invoiced to him, and he remitted to England on their arrival, 
subject to the arrangement as to the result of the speculation. In 
the particular instance before the Court £400 has been remitted to 
the consignors. (Stow, Q.C. — After the plaintiff discovered that 
the goods were injured.) There is nothing in the evidence to show 
that, but the fair inference from it is precisely the other way. 
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With reference to the cases referred to ia moving for the rule, they 
are really authorities for the plaintiff. 

The Saint Cloui, B. <b Lush, 4, 

has been really overruled, and there the plaintiff was a nude 
endorsee — a mere agent for sale, who had made no advance and 
had no interest in the goods. 

The Nepot&r, 22 L.T., N.S., 177 

The Figlia Maggiore, L.R., 2 Adm., 106 

The Freedom, 24 L.T., N.S., 452 

are all authorities in support of the proposition that where the 
consignee has an interest in the consignment he can maintain an 
action for damage done to the goods. It is not requisite that the 
entire property should pass to the consignee. If the consignee 
were a mere agent, of course he could not sue. (Hanson, C.J. — 
I understood the plaintiff to say in effect in his evidence that if 
there were a loss of £100 in the consignment he would have to pay 
£50 of it) That is so. The plaintiff also could maintain an 
action in tort as well as on the contract — 

Dracachi v. Anglo-Egyptian Navigation Company , 
L.R., 3 C.P., 190. 

But the defendant also contends that he would be liable to an 
action at the suit of the consignor. That is begging the whole 
question ; and, besides, where two persons have one the actual and 
the other a special property in goods, the recovery of damages by 
one is an absolute answer to an action by the other. The cases, 
however, show that where a person has a limited property, he can 
recover in his own right. 

Stow, Q.C, ill reply. — The whole argument turns on the question 
as to whether the property in the goods, the subject of the action, 
vests in the plaintiff. It cannot be disputed that prior to the Bills 

I 



Digitized by 



Google 



iso S. A. LAW REPORTS. 1874. 



Supreme Court. Davies v. Jones. Common Law. 



of Lading Act, 1859, where a person consigned goods for sale by 
an agent, who had not advanced against them, there could be no 
right of action on the bill of lading except by the person who made 
the contract. In other words, the consignee could not sue unless 
the consignor was merely an agent in shipping the goods. The 
position of a consignee and the endorsee of a bill of lading were, 
therefore, analogous in that respect — 

Abbott on Shipping. 

Under the new law, however, any consignee with an interest can 
sue. The broad distinction here is that whether a consignee is paid 
by commission or out of tbe proceeds he is still but a bare factor. 
It has been said that the plaintiff had remitted to England before 
the injury to the property had been ascertained, but there is 
nothing in the evidence to show any obligation to do so, even if it 
were done, before the property had been sold. (Hanson, C.J. — It 
is clear to my mind that at any rate the plaintiflf was responsible 
for half of any loss accruing from the transaction.) (Gwynnb, J. — 
I cannot come to any other conclusion than that the consignor 
evidently intended to vest the property in the goods in the 
consignee.) My point is that at least a large portion of the goods 
was not sent to the order of the plaintiff, but simply forwarded to 
him for the purposes of sale. The obligation on the part of the 
consignee to pay half of any loss did not divest the consignor of 
his property in the goods. (Hanson, C.J. — Do you say that the 
consignor could have sent out to a third party and told him to take 
possession of the property?) Yes. (Hanson, C.J. — I cannot think 
so.) If the Court are so strongly against me, I will not press the 
matter further. 

Gwynnb, J. — If the consignor sent out to the third party, as 
suggested, and the plaintiff applied to me as Primary Judge on 
the Equity side to restrain the party from taking possession, I 
should be bound to support him. 

Eule discharged tvith costs. 
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Hanson, C. J., Wearing, J.] [Common Law. 

28 May and 25 August, 1874. 

The Tumbling Waters Freehold Compant v. Juriet. 

COMPANIES ACT, l9fA.^Protpeetus— -Articles of Ataociatian. 

A person plixeed on the register of a Company^ pursuant to an 
application made on the faith of a prospectus, is not liable to such 
Company for calls subsequently made if there are material 
discrepancies between the objects set out in such prospectus and in 
the Articles of Association, even though such person may not have 
taken any steps on being aware of such discrepancies to remove his 
name from the register. 

The prospectus set out that * * the objects for which it is proposed to form 
this Company are to purchase from the owner thereof a freehold 
section. No. 614, in the Hundred of Caoenagh, Northern 
Territory .... for the purposes of gold mining^ and 
for such other purposes as are set out in the Memorandum and 
Articles of Association to be adopted as hereinafter mentioned." 

The Memorandum of Association set out in addition that the objects 
of the Company were " the prospecting, digging, dj^cfor gold and 
other minerals in the said Northern Territory; the acquisition by 
lease or purchase or otherwise of all lands in the said Northern 
Territory whereon or wherein such discoveries may be made ; the 
working of the said section, and of any claims, mines, or mineral 
property in the said Northern Territory which may be acquired by 
the said Company." 

On the faith of the above prospectus, the defendant applied for shares 
in the proposed Company, and on the formation received notice of 
allotment and subsequent calls, none of which were paid by him, 
but took no proceedings to remove his name from the register. 

On cation for Allotment and Directors' calls. 

Held — That the defendant had never agreed to join such Company as 
that constituted by the Memorandum of Association, and was 
entitled to a verdict. 

Under the above circumstances, however, the defendant having from 
the first been aware of the variance between the Prospectus and 
Articles of Association, and taken no steps in the matter until the 
failure of the Company, the Primary Judge subsequently refused 
to order his name to be removed from the register of shareholders. 

Special case reserved by the Special Magistrate of the Adelaide 
Local Court. 

The action was for £5, amount of a Directors' call of 6d. per 
share on 200 shares. At the trial it was proved that the 
defendant had applied for the shares on the strength of a 

I 2 
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prospectus, which set out that "the objects for which it is 
proposed to form this Company are to purchase from the owner 
thereof a freehold section, numbered 614, in the Hundred of 
Cavenagh, Northern Territory, containing 320 acres, immediately 
adjacent to the Tumbling Waters, for the purposes of gold 
mining, and for such other purposes as are set out in the 
Memorandum and Articles of Association, to be adopted as herein- 
after mentioned." The defendant, however, never paid the allot- 
ment call, and when interrogated on the subject by the Secretary 
repudiated any connection with the Company whatever. It was 
contended on his behalf, first, that the register of shareholders was 
insuflBcient to constitute prima fazie evidence of his being a 
member of the Company ; and secondly, that there was a sub- 
stantial variation between the prospectus and the Memorandum 
and Articles of Association, such as to afford a good defence to the 
plaintiffs' claim. 

Sheridan, for the plaintiffs. — It will be contended on behalf of 
the defendant, as to the alleged variation between the prospectus 
and the Memorandum of Association, that the objects stated in the 
latter should not have gone beyond the working of the one section 
614, and that the words in the prospectus, **and for such other 
purposes," were intended to refer back to the said section. Such 
a construction, however, would be ungrammatical, it being 
remembered that the plural noun ** objects" was used. There is 
also a clear and distinct reference in such prospectus to the 
Memorandum and Articles of Association, and the defendant's 
attention has, therefore, been sufficiently directed to them to allow 
of him satisfying himself as to their contents. (Hanson, C.J. — It 
appears tome that the natural inference that a person would draw 
from I he prospectus was that the Company's operations were to be 
limited to the one section.) Assuming that to be so, the length of 
time which the defendant allowed to elapse between his application 
for the shares and his repudiation of any connection with the 
Company wns such as to constitute sufficient laches to deprive him 
of any advantage from such repudiation — 

Lawrence's case, L.R., 2 Ch. App., 412 
Taite's Cf^se, L.R., 3 Eq., 795. 
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(Hanson, C.J. — There is a distinction between the cases cited and 
the defendant's position, which latter is that he never agreed to 
become a member of sach a Company as that which was ultimately 
formed under the Memorandum and Articles of Association. In 
both the authorities mentioned, the defendants were clearly share- 
holders, and had recognised their position as such.) (Wearing, J. 
— The question is — Did the defendant receive and accept the 
shares 1) (Hanson, C.J.— The words of the application form were 
that the shares were to be taken *^ subject to the prospectus.'') It 
is the duty of an applicant for shares to acquaint himself with the 
terms of the Memorandum of Association of the Company he 
proposes to become a member of — 

Buckley on Joint Stock Companies. 

Witb reference to the sufl&ciency of the register, it is clear from 
the case of the 

Bast Oloitcester RaUvxiy Company v. Price^ L.R., 3 Ex., 15, 

that the statutory provisions as to such register are merely 
directory. 

Hanson, C.J. — It is not necessary to call on the counsel for the 
defendant. The second question, as to whether the variation 
between the prospectus and the Memorandum of Association 
constituted a good defence to the action, must be answered iu the 
afl&rmative. The prospectus is entitled as that of a ** Freehold 
Gold Mining Company," and the whole tenor of the document 
shows the intention to have been to work for gold oti the one 
section, 614. The Memorandum of Association altogether 
departed from that, it being set out in addition that the objects of 
the Company were **the prospecting, digging, sinking, working for 
gold and other minerals in the said Northern Territory; the 
doing all things necessary for securing to the said Company the 
benefit of any gold or other mineral discoveries which may be 
made in the said Northern Territory ; the acquisition by lease or 
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purchase or otherwise of all lands in the said Northern Territory 
whereon or wherein any such discoveries may be made, together 
with all rights, benefits, and advantages appertaining thereto, 
under and pursuant to the regulations which have been or may 
hereafter be issued or made with respect to mining for gold in the 
said Northern Territory, or by any other lawful ways and means ; 
the working of the said section, and of any claims, mines, or 
mineral property in the said Northern Territory which may be 
acquired by the said Company." It will be seen at a glance that 
the variation is so great as to constitute quite a different Company, 
and no person who had applied for shares under the original 
prospectus could be reasonably held as bound by the extended 
operations contemplated by the Memorandum of Association. 
Then the defendant, further, has not accepted allotment of the 
shares or in any way recognised his connection with the Company, 
although his name was placed on the register of shareholders. In 
fact,.he all along took the position that he never agreed to join 
such a Company as the plaintiffs'. It has been argued that his 
right of repudiation was barred by his laches. It is quite certain 
that a person after applying for shares in a Company should take 
care to inform himself as to the proposed Memorandum and Articles 
of Association. {Inglehy — They were not in existence till some 
time after the defendant entered his application.) That would, of 
course, materially affect the case. The one great point, however, 
is whether the defendant ever contemplated a Company su^h as 
the one set forth in the Memorandum of AsaociatioD, and on that 
my opinion is against the plaintiffb. 

Wearing, J. — I concur in the opinion expressed by the learned 
Chief Justice. It appears that the defendant was sued as a 
contributory to the funds of a Company totally different to the one 
he purposed associating himself with, and, therefore, he had a 
perfect right to object to the imposition of any such liability. A 
great deal has been said lately in reference to the Companies Act, 
1864 j but it would, on consideration, be found to contain nothing 
magical, and to be intended merely to simplify the procedure in 
Company matters. Returning to th^ C9,se bgfore the Court, the 



Digitized by 



Google 



ia74. S. A. LAW REPORTS. 135 



Supreme Coitrt. Tumbiuno Waters Co. ▼. Jurist. Cohhon Law. 

prospectus clearly pointed to the one section as the sphere of 
operations ; bat the Memorandum of Association disclosed a much 
wider field. As to the defendant's name bein<^' on the register, 
there were two essentials to membership — the first was an agree- 
ment to join the Company, and the second, the placing of the name 
on the register; but the defendant had never brought himself 
within the first of those. The answer to the case should be that 
the defence was a good one.* 

25 August — 

Mr. Juriet having subsequently applied to have his name 
removed from the register of shareholders. 

GwTNNE, Primary Judge, delivered judgment as follows: — 
This was an application by Mr. Juriet to have his name removed 
from the register of shareholders of the Company. The facts were 
very simple. Mr. Juriet applied for shares on June 9. At that 
time the Company had not been formed, but a prospectus had been 
issued and published. On June 12 Mr. Juriet was informed that 
20O shares had been allotted to him, and the 28. 6d, per share 
application-fee duly credited to him. The Company was formed 
in due course, and Mr. Juriet's name entered in the register. 
Whether such register contained at that time all that it should 
have d5ne I will not say. I do not think it did. However, Mr, 
Juriet's name was entered. Subsequently, an application was 
made for the allotment call of 2s. 6d. per share, and later still a 
Directors' call was made, which also Mr. Juriet has not paid. At 
a chance interview between the shareholder and the Secretary of 
the Company, the former flatly refused to meet the. liability to 
whi^ the Company considered him to be liable. Mr. Juriet, how- 
ever, took no steps to procure the removal of his name from the 
register of the Company. He gave no reason to the Secretary for 
not regarding himself a member of the Company, and did not 
definitely repudiate his connection with it. The Company after- 
wards brought an action in the Adelaide Local Court to recover the 
amount of the calls alleged to be due by Mr. Juriet The Special 
Magistrate, however, decided in favour of the defendant. Mr. 
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Juriet then applied on the Equity side of the Supreme Court to 
have the register of the Company rectified by the removal of his 
name therefrom. The alleged oause of Mr. Juriet's withdrawal 
from the Company was the difiPerence between the language of the 
prospectus on which the Company was formed and the Memoran- 
dum and Articles of Association as ultimately settled. There can 
be no doubt that there was a monstrous variation in the direction 
indicated. The original idea clearly had been, as was intimated 
by the name, to purchase and work a * freehold" section, but under 
the Articles of Association the objects of the venture were 
monstrously extended. But I do not think it necessary to dwell 
upon the aspects of the case. The principal oases relied on in 
support of the application were Ship^a case, L.R., 1 Ch., 611, 514, 
and Stetjoart^s case. The main point at issue was — when did Mr. 
Juriet first become aware of the variance on which he relied. 
In Stewart's case, the applicant made a distinct affidavit that he 
was only aware of the ground on which he based his application 
within three weeks of the time when such affidavit was made. 
Then, in Ship's case, which preceded Stewart's case, and governed it, 
there was an affidavit showing the precise day when the applicant 
became aware of the variance on which he moved the Court. It is 
evident, therefore, that the time when the shareholder first knew of 
a valid objection to his further continuing his connection with the 
Company is the one point to be considered. If that be so, I ca\inot 
relieve Mr. Juriet from his liability. A shareholder cannot stand 
by until it is established that the speculation is a failure, and then 
turn round and say he was not a member of the Company. There 
is certainly nothing to show the exact date when Mr. Juriet 
discovered the variance between the prospectus and the Articles of 
Association, and, therefore, I have to form the best judgment I can 
on the point. But, although I am not quite satisfied on the point, 
I think the presumption is all one way. Before the inferior 
Court, and all through the subsequent proceedings, Mr. Juriet set 
up and relied upon the variance, and, therefore, it must be 
presumed that he was aware of it from the first, and that it formed 
the basis of his objection to pay the calls. The motion will be 
discharged, and with costs. * ,, Motion discharged^ 
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GwYNNE, J., Primary Judge.] [Equity. 

22 Sbptsmbbr, 1874. 

In the Matter op thb Mattawarranoala Copper Mining 
Company, Limited. 

COMPANY.— Forfeiture of Sharet— Articles of Astociation. 

By resolution passed at a Otueral Meeting of the shareholders the 
Directors of a Company were instructed to forfeit all shares 
tendered to them for forfeiture on which all calls had been paid up 
to date. 

Pursuant to these instructions the Directors accepted forfeiture qf a 

number of shares. 
On the winding up of the Company by the Court, 

Held — T%at the above resolution was ultra vires, and that the 
Directors could not without the consent of every member of the 
Company exercise a power of forfeiting shares where no ground of 
forfeiture existed, and that the names of the holders of shares 
removed from the register pursuant to such resolution must be 
included in the list of contributories <is existing members of the 
Company. 

Applioation by certain shareholders of the Mattawarrangala 
Copper Miniug Company, Limited, which was being wound-up 
under the supervision of the Court, to have the list of contributories 
amended by the addition thereto of the names of the former 
holders of 359 shares under the following circumstances : — On June 
22, 1870, at a general meeting of the shareholders, it was resolved 
»— " That it be an instruction to the Directors from this meeting 
to forfeit all shares tendered to them for forfeiture on which all 
calls have been paid to this date." Acting upon this, the holders 
of 359 shares in the Company paid up all calls due, left their scrip 
with the Secretary for forfeiture, and the Directors accepted such 
shares as forfeited, and removed the names of the shareholders from 
the register of the Company. The holders of 740 other shares 
also paid up their calls and left their scrip at the Company's office ; 
but, from some unexplained cause, these latter shareholders wjere 
not removed from the register. On the Company being wound up 
by the Court, the official liquidator brought in his list of con- 
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tributories, made up in accordance with the usual practice, from 
the register as he found it, thus excluding the holders of the first- 
mentioned 359 shares, but including the holders of the 740 shares. 
Several of the latter attended the settlement of the list of contribu- 
tories, and contended first, that they also should be excluded from 
the list as having bona fide acted upon the resolution ; or, secondly, 
that, if they were retained, the holders of the 359 shares should 
also rank contributories. The liquidator appeared before the 
Primary Judge, and submitted to such order as the Judge might 
deem right. 

Tke que&tion having been argued in Chambers, 

Gwynnb, P.J., delivered judgment as follows: — In con- 
nection with this Company, which is being wound up by the 
Court, the liquidator has prepared a list of contributories for 
settlement. Certain of the shareholders, however, claim to have 
the list altered by the insertion of the names of other persons said 
to hold upwards of 1,000 shares. I think that the application for 
the amendment of the list of contributories should be granted, but 
it being a matter of importance and some public interest I have 
decided to express my opinion on the matter in open Court instead 
of deciding the matter in Chambers. It appears the Company 
was formed under the Companies Act. The ciipital was made up 
of 3,800 shares at £3. Out of this number 1,500 free shares were 
resOTved to the proprietors, leaving 2,000 shares liable for calls. 
Under clause 16 of the articles of association of the Company, 
such shares are transferable, a form being set oat which requires 
to be signed by the transferor and transferee. The usual powers 
are vested in meetings of the Company. Then section 57 of the 
articles of association provides that the Directors of the Company, 
may make calls of not more than five shillings per share and at 
not less than two months* intervals. Notice of all calls was to be 
given by the Directors according to the prescribed form, and there 
is also a provision that, notwithstanding the forfeiture of shares 
for nonpayment of such calls, all prior calls remaining unpaid at 
the date of forfeiture are recoverable from the shareholders. A 
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power is also given by wliioh forfeited shares may be reinstated on 
certain terms. The Company continued to work for a consider- 
able time, and the Directors then did an extraordinary act by 
virtue of a resohition passed at a meeting of shareholders. They, 
acting RS I believe quite bona fidey agreed to accept as forfeited 
1,070 shares in (he Company held by different persons. About 
359 of such shares were registered in the books of the Company 
as actually forfeited ; but as to 740, although surrendered, there 
was no minute of their forfeiture in the books. The question 
then arose whether the instructions to the Directors contained in 
the resolution referred to were not entirely ultra vires. I think 
they were. The forfeiture was clearly for the benefit of the 
shareholders alone. The Company could gain no advantage from 
it, and Lord Cranworth very clearly put a similar case in his 
judgment in Spackman v. Evansj 32 L.J., Part I, 762, where he 
said : — ** The deed, it is true, gives to the Directors the power of 
declaring a forfeiture of shares, the holders of which refuse or 
neglect to pay their calls ; but it is plain that this is a power 
intended to be exercised only when the circumstances of the 
shareholders may make its exercise expedient for the interests of 
the Company, not a power to be exercised for the interest or 
supposed interest of the shareholder." In the case under consider* 
p,tion the Directors received the call due, and then the scrip is 
marked as forfeited. It appears to me that the meaning of a 
forfeiture of shares was something done in invito; but the matter as 
presented to the Court assumed more the complexion of a con- 
tract, so that while pretending to do one thing, the Directors had 
actually done something of quite a difierent character. It was 
quite absurd to call the transaction a forfeiture of the shares, 
when in fact it was simply an agreement. In other words, when 
no ground for forfeiture existed the Directors had exercised their 
powers in relation to such forfeiture. I think the whole trans- 
action is absolutely void, and shall order that the several share- 
holders in question be placed upon the list of contributories. The 
extraordinary proceeding which had been referred to was one in 
which every shareholder would have to specifically concur, or such 
acquiescence, with knowledge of the facts, would have to be shown 
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as would amouut to a concurrence. Probably the Company felt 

the difficulty of proving such to have been the case with reference 

to each individual shareholder, and therefore the point had not 

been taken. 

Ordered thai the list of corUributories be amended 

and the liquidator's costs paid out of thefv/nds. 
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Hanson, C.J., Gwynne, J., Weahino,J.] [Common Law. 

24 September, 1874. 

Yam Creek Gold Miking Compant y. Wadham. 

COMPANY. — Increase of Capital — AHxclee of Aeaociation— Special 
General Mewlution. 

Before increasing the Capital of the Company hythe issue of additional 
shares,pursuant to a power contained in the Articles of Association, 
no special resolution authorizing the alteration of the ** regulations 
of the Company as originally framed^* is necessary within the 
meaning of Section 12 of the Companies Act q/'1864. 

Special c^ise from the Local Court of Adelaide. 

The action was for calls. On the trial it appeared that at 
special general meetings resolutions were passed affirming the 
desirability of increasing the capital, pursuant to a power contained 
in the Articles of Association, by £7,000, by the issue of 7,000 
£1 shares, and the Directors accordingly took the necessary steps 
in the matter. The calls now sued for were in respect of this 
new issue of shares. 

Judgment was given for the plain tiflP, subject to the opinion o 
the Supreme Court — Whether prior to passing a resolution to 
increase the capital of the Company it was necessary for the 
Company to have altered by special resolution the conditions 
contained in the Memorandum of Association of the Company. 

Sheridan, in support of the judgment. — Clause 12 of the 
Companies Act, 1864, provides that any Company limited by 
shares, " if authorized to do so by its regulations," may modify the 
conditions of its Memorandum of Association so us to increase its 
capital. The Act contemplates two classes of cases — those in 
which under their articles the Company have the power mentioned 
in clause 12, and those in which they have not. With regard to 
the latter sections, 49 and 50, the Act allows them to alter their 
regulations by special resolution passed at a general meeting of 
shareholders, and subsequently confirmed. A copy of any such 
special resolution is, under section 52, to be filed with the 
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Registrar of CompaDies. But Companies which come under clause 
12 do not require to go through such a routine before modifying 
their Memorandum of Association and increasing their capital. All 
that is required with reference to them is that they should, in 
accordance with section 33 of the Act, file the notice of the 
increase of their capital. But that notice is clearly distinguishable 
from the copy of the resolution required to be filed by Companies 
not coming within clause 12. (Wearing, J. — I take the word 
** resolutions" in the Act to be synonymous with the common term 
''Articles of Association" as distinguished from the Memorandum 
of Association.) 

Wigley, for the defendant. — The only question is whether the 
capital of a Company can be increased, as the plaintiffs' has been, 
where the Articles of Association and not the Memorandum give 
the power. By clause 8 of the Act it is provided what the 
Memorandum of Association shall contain, and the power to modify 
the provisions should be contained in the Memorandum 
itself — 

Foth&rgalVa case, L.R, 8 Ch. App. 270 
Peninsula Company v. Fleming^ 27 L.T., N.S., 93. 

(Hanson, C.J. — The distinction as to the last authority quoted is 
that there the capital was sought to be augmented by increasing 
the individual liability of the old shareholders, not by the issue of 
new shares.) ^ The Memorandum of Association is the one 
foundation and basis of the Company, and cannot be altered by 
virtue of anything contained in the Articles — 

HuUon V. Scarborough Cliff Hotel Co., 34 L.J. N.S. 
Ch. 643. 

The resolution, also, by virtue of which the capital was to be 
increased, was necessarily a special one, and, therefore, required^ 
under clause 50, confirmation at a subsequent meeting of shais- 
holders. 
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V. Wadham. 



CoMMOK Law. 



Hanson, C.J. — As to the laat point, the plaintiffii hare sot 
altered their Articles, but simply exercised the power givea by 
such Articles. It appears to me that the question submitted for 
the opinion of the Court must be aoswered in the negative, and 
the judgment entered for the plaintiffs. The case rests entirely 
upon the construction of sections 8 and 12 of the Act. It is 
admitted that the Company has been duly registered, and the 
provisions of section 8 complied with. Then section 12 gives 
power to alter the conditions of the Memorandum of Association 
as to capital of a Company authorized by its Articles to do it. The 
intention is not to amend the original document, but to modify its 
conditions. The plaintiffs' Company has, under clause 11 of its 
Articles of Association, the requisite authority mentioned in section 
12 of the Act, and in my opinion comes expressly within the 
section. The power has been rightly exercised, and the capital 
properly increased. 

Question answered in the negative in favour 
of the plaintiffs, tmth costs. 
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Hanson, C.J., Gwynne, J., Wearing, J.] [Common Law. 

3, 4, 7, and 24 September, 1874. 

In the matter of the Assigned Estate of Philip Levi and Co. 
ExPARTE Sarah Levi. 

DIVISION ri. OF INSOLVENT ACT, ISGO^Sxeeution by 
Attorney — Proof of Debt — Trustee — Interest — Statute of Limita- 
tions — Payment on account. 

In 1856 A, a merchant who had for some time previously carried on 
an extensive business, admitted as co-partners his two brothers and 
B, till then a clerk in his employ. 

No new capital was introduced at the creation of the co-partnership, 
no balance struck, nor was anything done to enable the newfirtn to 
estimate the assets or liabilities of the old business, but such business 
continued to be conducted, and the liabilities of the old and new 
firms were from time to time indiscriminately discharged as if no 
change had occurred, and their course of dealing throughout 
appeared to assume that the new firm had adopted both the assets 
and the liabilities of the old. 

A, as trustee for his mother, before the formation of the new firm, had 
collected on her account large sums of money, some of which 
appeared in the books as credited to her, and others to the properties 
whence the moneys had arisen, but without reference to A*s mother 
as the owner of such properties. On the establishment of the new 
firm no alteration whatever was made in the accounts, and the new 
firm continued to receive money the property of A*s mother as before, 
and to credit it to the same accounts. 

^ Subsequently, and shortly before the making of the assignments herein- 

after referred to, the bookkeeper of the firm by the direction of A 
adjusted the account of A*s mother ^ and credited to her the amounts 
not previously credited. 

It was the custom of the firm to allow and to charge their customers 
interest with annual rests on the balance on current accounts, and in 
making up this account interest was so allowed. The result was 
that what previously appeared on the books as a small debit became 
a very large creit balance. 

The apparent debit had been in part created by charging A's mother 
■with moneys drawn by A, small sums only of which were in fact 
drawn for his mother*s use, and with the exception of these smaU 
sums no money had been paid to A^s mother within the statutory 
period. 

The several members of the firm of A ^ Co. afterwards executed 
deedf of assignment pursuant to Division VI. of the Insolvent Act, 
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1 860,/or the benejli of their creditors, one ofeuch deeds being executed 
hy attorney specially appointed for thai purpose. A's mother 
now claimed to rank as a creditor on tJie joint estate of the firm for 
the amount actually due to her and interest, irrespective of the 
entries appearing on the hooks. 

Held — 1. Thai a deed executed by an attorney specially appointed for 
that purpose is duly executed unthin the meaning of Division VI. 
of the Insolvent Act, 1800. 

2. l%at by their course of dealing the new firm must be held to have 
adopted the account, and that A*s mother could not be bound by 
wrongful entries made by A or any other member of the firm with- 
out her knowledge or authority. 

That the mere fact of A having the entire management of the fund 
did not divest him of his character of a trustee and convert him into 
a mere agent, and that the new firm having knowledge of the trusts 
employed the trust-money, subject to all its incidents, and that lapse 
of time was no bar to the claim of the cestui que trust against the 
firm. 

That whether the account was considered as an ordinary mercantile 
one, or the firm was regarded as a trustee improperly using trust 

' funds, A*s mother was entitled to interest on the amounts from time 
to time to her credit with such yearly rests ae were usually made in 
the ordinary course of the business of the firm, and that payments 
made to her from time to timie would be presumed to have been made 
to her on account of the balance to her credit, so as to remove the 
same from the operation of the Statute of Limitations. 

Semble — That the declaration of a creditor claiming under a deed of 
assignment made in pursuance of Division VI. of the Insolvent 
Act, 1860, is prima facie evidence of the truth of the allegations 
therein contained, and throws the onus of rebutting the same on the 
persons disputing the claim. 

Appeal from a decision of the Commissioner of Insolvency, in 
whose judgment, delivered on the IGth June, 1874, the facts and 
arguments in the Court below were fully stated, as follow : — 

In this case a proof of debt was tendered by Mrs. Sarah Levi to 
the trustees of Messrs. Levi & Co.'s estate in respect of a sum of 
£13,871 6s. 6d. alleged to be due to her, and which debt the 
trustees refused to admit, either wholly or in part; whereupon 
application was made to this Court under Section 181 of the 
Insolvent Act, 1860, to settle the dispute, both as to Mrs. Levi's 
right to rank as a creditor and the amount of her debt. Before I 
consider at length the merits of the proof now tendered, as a 

E 
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question of jurisdiction is involved, I propose to treat that first. 
Prior to September, 1866, Philip Levi, Frederick Levi, Edmund 
Levi, and Alfred Watts carried on business as merchants in 
Adelaide and London, Mr. Frederick Levi residing in London and 
managing the business there. On 17th September, 1866, Philip 
Levi, Edmund Levi, and Alfred Watts executed a deed of 
assignment under Division VI. of the Insolvent Act, 1860, to 
certain trustees for the benefit of their creditors, and on the 23rd 
day of February, 1867, a similar deed was executed by the 
attorney of Frederick Levi, specially appointed in that behalf, 
which was also executed by the trustees. Under these deeds the 
trustees have acted since their appointment, and have realized a 
large portion of their estate ; have filed their accounts from time 
to time in the Court of Insolvency, as required by the several 
Insolvent Acts ; and have paid dividends to the creditors of the 
firm amounting to 20s. in the pound. In this very matter they 
attending the several sittings of the Court, called evidence to rebut 
the proof of the creditor, and it is only on the last day of the 
argument that they raise the objection that, inasmuch as Mr. 
Frederick Levi was at the time of the execution of the deed of 
assignment of 23rd February, 1867, out of the jurisdiction of the 
Court, the deed was not such a deed as came within the provisions 
of Division VI. of the Insolvent Act, notwithstanding the fact 
that it would vest in the trustees all the estate and effects of Mr. 
Frederick Levi. Section 172 of the Insolvent Act requires the deed 
to be executed by the debtor and trustees within a certain time ; 
but although the trustees do not execute the deed within the seven 
days, yet the deed is not void until set aside by order of the Court 
of Insolvency, nor even then unless followed up by an adjudication 
within seven days of the date of the order (Section 175); and 
Section 178 enacts that "every such deed which shall purport to 
be executed by the debtor and trustees respectively, and to be 
attested as hereinbefore provided, shall be prima facie evidence of 
such signatures and attestations respectively, and no such deed shall, 
except in manner hereinbefore provided, be liable to he impeached 
or disturbed either at law or in equity." And Section 179 makes 
the deed binding on nou-assentiug creditors " as if they had duly 
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signed the same; and section 180 provides that "all parties to 
such deed, and all persons bound thereby, shall in all matters 
relating to the estate and effects of such debtor be subject to the 
jurisdiction of the Court ot Insolvency." In this case the trustees 
and Mrs. Levi as a creditor are parties to the deed, and are there- 
fore subject to the Court of Insolvency. I see nothing in the 
Insolvent Act which touches the question whether a deed may be 
executed by a debtor through his attorney ; but, according to the 
well-known maxim **qui facit per cUium facit per «tf/' I am of 
opinion that a deed executed by an attorney specially appointed 
for that purpose is within the meaning of the insolvent Act. 
{Re Bell 34, L. J. Bank, 36 ; 13 W. & R, 1,902 ; Griffith & 
Holmes, 1,019; Re Foolcher, L.R., 1 Chancery, 519.) And in the 
case of Lyall v. JarditiB^ L.R , 3 Ap., 318, it was expressly 
held that a deed executed at Hong Kong by one partner 
resident in England imder power of attorney constituted an act of 
bankruptcy, and was as valid as if the same had been executed by 
the debtor himself. Now, who is to impeach the deed of Mr. 
Frederick Levi ? Certainly not Frederick Levi himself, for he has 
specially authorized by deed its execution, and has subsequently by 
another deed ratified and confirmed the execution of the first deed 
by his attorney ; certainly not the trustees, for they are parties 
to it, and would not be allowed to take the estate, except subject 
to the trusts. The creditor now before the Court, Mrs. Levi, not 
only does not object to the deed, but actually assents to it; and 
therefore I shall hold that the deed in question is a good and valid 
deed under the provisions of the Insolvent Act. It purports to 
be executed by the debtor and trustees, and not having been set 
aside by the Court of Insolvency cannot now, as I have aheady 
pointed out, be impeached at law or in equity (Section 178). But 
supposing this deed of Frederick Levi's is not under the provisions 
of the Insolvent Act, then the question arises does that prevent 
Mrs. Levi's proof being admitted. (Of course I am still only 
considering the question of jurisdiction.) There is no doubt that 
the deed executed by Philip Levi, Edmund Levi, and Alfred Watts 
is quite good and unimpeachable ; and therefore I must consider 
what eflFect a deed executed by three members of a firm has upon 
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joint creditors. And here I cannot help expressing my surprise 
that such a point as this should be taken by the trustees, who 
have paid to all the joint creditors of Philip Levi, Frederick Levi, 
Edmund Levi, and Alfred Watts dividends amounting to 20s. in 
the pound, and yet object to tlie Court considering this claim on 
the ground that Mrs. Levi is, if anything and as to part of her 
claim, a joint creditor. But to return. I have already pointed 
out that creditors' right of proof under deeds of assignment is the 
same as in insolvency, and by reference to Section 95 it seems to 
me quite clear that had Philip Levi, Edmund Levi, and Alfred 
Watts only be&n adjudicated insolvent, the joint creditors of the 
firm would have been entitled to prove and to vote in the choipe 
of assignees, and to be heard as to the insolvents' certificate and 
discharge, " but such creditor shall not receive any dividend out 
of the separate estate of the insolvent until all the separate 
creditors shall have received the full amount of their respective 
debts," so that under this the creditors' proof could be admitted ; 
and after the separate creditors were paid, as I believe they have 
been in this case, the joint creditors might participate in the joint 
estate. And I find a case cited in Shelford, p. 478, exparte 
Wa*erfally 4 DeG. & S., 199, where a creditor of a firm of three, 
two of whom resided in America, recovered judgment against the 
third alone, who resided in England, and who afterwards became 
bankrupt, his partners remaining solvent ; it was held that the 
creditor might (notwithstanding the separate judgment) prove 
against the joint estate. On the whole, therefore, I am of opinion 
that this Court has jurisdiction to settle the dispute between the 
creditor and the trustees. On the first hearing of the matter 
the proof of debt was put in, together with the assent of the 
creditor and the declaration, and other things required by the 
Insolvent Acts of 1860 and 1870, together with the deeds of 
assignment, in which the debt now claimed is admitted to be due 
by the whole of the partners in the firm of Philip Levi & Co , and 
this Mr. Waf/y Q.C, as counsel for the creditor, submitted estab- 
lished a prima facie case. After considerable argument I decided 
that the several provisions contained in Division VI. of the 
Insolvent Act, 1860, gave to the creditors the same rights and 
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advantages as regards the estate and effects of the debtors as if 
the debtors hud been adjudged insolvent (see Sections ISO and 
181), and in the absence of any rule on the subject, therefore, the 
ordinary practice in insolvency with respect to proof of debts must 
be followed as nearly as po^isible in proofs tendered under deeds of 
assignment. Now the practice of this Court in proofs of debt in 
insolvency has been for the creditor to 61e his affidavit verifying 
the debt, and if no objection is raised thereto by the assignees, the 
proof is admitted as of course. If it is objected to, then the 
assignees or persons objecting examine the person tendeiing the 
proof, and call such further evidence as appears to them necessary 
in support of their opposition to the proof, the creditor having the 
right to call further evidence in support of his proof, and 
to rebut that produced by the assignees. And so in this 
case, in the absence of any legislation or rules on the subject, 
I adopted the ordinary insolvency practice as applicable to the 
decision of disputes between creditors and trustees, and as being 
quite in accordance with Sections 180 and 181 of the Insolvent 
Act of 1860. This preliminary question as to the form and mode 
of procedure has a larger and more important effect than at first 
appears, for if the affidavit and declarations made by the creditors 
are to be taken as prima facie evidence of the proof of the debt, 
the onvA is cast on the trustees of showing that such affidavit, &c., 
are incorrect, either wholly or in part, and if the prima facie proof 
is not rebutted, and does not contain matter improbable, and 
therefore not worthy of credence, the Court must admit the 
proof so far as the same is not so rebutted or in itself improbable. 
Having thus disposed of the questions of jurisdiction and form and 
mole of procedure, I proceed to consider the real and substantial 
question at issue between the trustees and Mrs. Levi. It is ad- 
mitted that from the year 1844 until 1856 Mr. Philip Levi acted as 
agent and trustee for his mother, Mrs. Sarah Levi, received moneys 
for her from time to time, and made payments to and on her account ; 
that in July, 1856, Mr. Philip Levi took into partnership his 
brothers Frederick Levi and Edmund Levi, and Mr. Alfred Watts; 
that the new firm continued to receive the rents and other trust- 
moneys for Mrs. Levi, and made payments to her and on her 
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account down to the time they uuspctided payment, and in one 
instance— in December — 1858, transferred to profit and loss old 
account a sum of £499 Is. 6d. due to Mrs. Levi, and which stood 
in their books to the credit of an account called ** Land and houses 
private account." I shall in the first place consider: — 1. The 
amounts (if any) due to Mrs. Levi for principal, and by whom due. 
Then, 2. Whether Mrs. Levi is entitled to interest. 3. Whether 
the new firm became responsible for the liabilities of Philip Levi 
at the commencement of the partnership. 4. Whether the proof 
should be made by Mrs. Levi or her trustees, Philip and Frederick 
Levi. 5. Whether the debt or claim mentioned in the proof is 
barred by the Statute of Limitations. 1. As to the first question. 
The evidence of the receipt of the moneys from time to time is 
contained in the books of Philip Levi, and continued in the same 
books by the new firm after 1856 ; and by the adjustment of the 
account by Mr. Eamer (a clerk then in the employ of the firm) under 
Pliilip Levi's instructions that which in the books stood as a debit 
against Mrs. Levi of £306 13s. 6d. was, by the adjustment, con- 
verted into a credit of £11,394 18s. lOd. The important question 
at issue is not whether the moneys were originally received by 
Philip Levi, and afterwards by the firm of Philip Levi & Co. (that 
is admitted), but whether many of the items debited by those 
persons to Mrs. Levi's account were properly debited. And it 
seems clear that if an action had been brought by Mrs, 
Levi against the firm for the moneys so received, the defendants 
must have pleaded the sum charged and debited to her account as 
a set-off, and the onus would have been thrown on them of showing 
that Mrs. Levi was liable for the several sums of money alleged to 
have been paid by the debtors for her and at her request. When 
the proof first came before the Court, the position taken by the 
counsel for the trustees was that on the eve of insolvency Philip 
Levi had, against the expressed desire of his partner, Mr. Alfred 
Watts, by fraudulent entries in the books of the firm, made Mrs. 
Levi suddenly appear as a creditor for a large sum, whereas her 
actual position was as a debtor to the estate of above £300 ; and 
on the argument of the case, after all the evidence had been heard, 
this contention was somewhat modifiad^and it wa& conceded that 
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several of the items transferred from Mrs. Levi's account had 
originally been improperly charged, and to that extent, at any rate 
the account was properly adjusted. These sums are : — May 9, 
1865 — By balance, James Harrington, portion of Town Acre 832, 
£280; Mrs. Phillipson, cash advanced for piano, £60; mtes on 
Section 233 B, paid January, 1859, £1 48.; rates on laud at Port 
Elliot, £1 lOs. 6d.; amount debited in 1861 and 1865, £115— 
£457 14s. 6d. ; so that the total now admitted to have been im- 
properly debited agaiust Mrs. Levi in the books amounts to £457 
14b. 6d., not takiug iuto account the question raised whether Mrs. 
Levi was entitled to receive interest on the yearly balance of 
moneys due to her. I do not wish to be understood as saying that 
the serious charge of the books having been altered shortly before 
the execution of the assignment is not still maintained by the 
trustees as to the larger portion of the claim; but as I pro- 
pose to treat on each of the items credited to Mrs. Levi in 
the adjustment of the account, the result will but show whether 
the entries were made fraudulently or horuifide. The first item in 
this credit is a sum of £1,872 lis., credited in the books under 
date December, 1865: — "By Mrs. Piiillipson, moneys paid her and 
on her account from 30th September, 1858, to 16th November, 
1865, charged to the latter account now transferred, £1,872 Us." 
The question to be decided on this part of the proof is " were 
these moneys paid by the debtors for Mrs. Levi, and at her 
request." Firstly, there are the entries made in the books of the 
debtors from time to time of these payments, charging them to 
Mrs. Levi's account, and the trustees contend that Mr. Philip Levi 
was the agent of his mother; and if he, whether rightly or wrongly, 
charged moneys to her account, that would bind her and so release 
the firm, although if the money were improperly charged, and the 
entries approved by Mr. Philip Levi, as such agent, Mrs. Levi 
might have a claim against his private estate in respect thereof. 
On the other hand, it is contended that Mrs. Levi is not respon- 
sible for or bound by the mode in which the debtors kept her 
account, unless such mode of keeping the same was communicated 
to her, and that Philip Levi was only the agent and trustee for 
the receipt of the money, and could only make Mrs. Levi liable for 
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such payments as she authorized or approved. In this view I 
concur, and shall proceed to consider whether these payments were 
made to Mrs. Phillipson by Mrs. Levi's authority. It appears that 
in September, 1858, Mr. Edward Levi agreed to allow his sister, 
Mrs. Phillipson, a sum of £4 per week, which allowance was con- 
tinued till 1865, and was for a portion of the time increased by 
direction of Mr. Philip Levi to £5 per week. The total sum so 
allowed Mrs. Phillipson, and charged to Mrs. Levi's account, 
amounted to £1,872 lis. How these payments came originally to 
be debited to Mrs. Levi's account does not appear. Mr. Eamer 
says he presumes he ''must have had instructions to debit them to 
Mrs. Levi's account or he should not have done it," but from 
whom there is no evidence to show. Clearly not from Mrs. 
Levi or Mr. Philip Levi, for when the advances were made they 
were in England, where they remained the first two years, or there- 
abouts, during which the advances were continued ; and Mrs. Levi 
says : — " I did not know of the advances at the time made to Mrs. 
Phillipson ; I only heard of them ; they were not made on my 
account." Mrs. Phillipson's evidence also proves that the allowance 
was made by Mr. Edmund Levi at the time Mrs. Levi and Mr. 
Philip Levi were in England, and when Mr. Philip Levi returned 
it was increased. Eamer says also — " Had no instructions from 
Mrs. Levi to debit her the money paid to Mrs. Phillipson. Have 
no recollection what induced me to debit moneys so paid. They 
were hot very particular in the office about Mrs. Levi's account, 
Remembered once that rents received on her account had not been 
credited to her. That was some time after the rent account was 
opened. Did not trouble about it then. It was one of those 
family accounts which did not affect the business, and thereibre it 
was that they did not trouble so much about it in the office." And 
Mr. Philip Levi in his evidence says—" I was away when the pay- 
ments to Mrs. Phillipson began. I never told my mother that she 
had been charged for the moneys paid to Mrs. Phillipson till the 
account was made up. I never spoke to her about the account 
until I had adjusted it." Mr. Watts says—" Mr Levi told me he 
was making the allowance to Mrs. Phillipson on account of Mrs. 
Levi," but he is unable to fix a date; but he says, **I should say 
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it was before Mr. Levi went to England." I think Mr. Watts is 
quite in error about this, for Mr. Levi did not know of the allowance 
till long after Edmund Levi had made the arrangement, nor do I 
think in this and several other places, where there is a conflict 
of evidence between Mr. Philip Levi and Mr. Watts, that it is 
evidence against Mrs. Levi, as she was not present at any of the 
alleged interviews. From these extracts and a careful perusal of 
all the evidence, I am of opinion that none of the payments made 
by the debtors to-Mrd. Phillipson, and charged to Mrs. Levi's 
account, were made with the authority or under Mrs. Levi's direc- 
tions, and that she never ratified or confirmed any such payments, 
and therefore, subject of course to the question of the Statute of 
Limitations, which I will treat lastly, I am of opinion that Mrs. 
Levi is entitled to prove against the joint estate of the debtors in 
respect to the sum of £1,872 lis. The next item in dispute is a 
sum of £499 Is. 6d., "Profit and loss old accounts, rents received 
on Mrs. N. P. Levi's account written oflf December, 1858, in error." 
Originally three accounts were kept by Philip Levi in his books — 
one called *'land and houses private account," another "rents 
account" and the third " Mrs. N. P. Levi's account" — as accounts 
in which Mrs. Levi was interested. There was also the " Walker- 
ville Brewery account," which I shall refer to in considering the 
portion of the proof in reference thereto. Mrs. N. P. Levi's 
account began in 1845, and was continued down to the time of 
the execution of the deed of assignment in 1866, and therein the 
adjustments, the subject of this enquiry, were entered. The 
balance of credit to the land and houses private account and rents 
account was from time to time carried to the credit of the general 
account of Mrs. N. P. Levi. But I do not think it necessary to 
follow any of the details of these accounts, inasmuch as it is quite 
clear that the sum of £499 Is. 6d. was due to Mrs. Levi by Mr. 
Philip Levi, as a balance for rents received and carried to the credit 
of the lands and houses private account. This balance appeared 
year after year in the bojks of Philip Levi, up to the time of the 
partnership, and two years after that (in 1 858) was transferred to 
profit and loss old account by the firm. The trustees contend that 
the rents account and Mrs. N. P. Levi's account are substantially 
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one, and that this balance is therefore included in the general 
account kept with the knowledge of her agent, Philip Levi, and 
which before the adjnstment showed a debit against her of £306 
13s. 6d. I think the two accounts are substautially one, and 
having before disposed of the question of agency, consider that 
Mrs. Levi is entitled to rank as a creditor for the balance due to 
her on the whole account, and that she is not bound by an 
incorrect statement contained in the debtors' books. But this 
balance of £499 Is. 6d. was a balance on the rents account due 
from Philip Levi before the partnership, and therefore I must 
consider whether the liability to pay that was transferred to and 
accepted by the new firm, or whether the new firm did any act 
by which all its members were made liable for the same ; and as 
some other portions of the proof are affected by this question it 
will be necessary to consider the terms of the partnership, and the 
circumstances under which Mr. Watts joined Mr. Levi. The 
agreement between Mr. Watts and Mr. Levi was produced, from 
which it appeared he (Watts) was to become a partner in what 
may be termed the mercantile portion of the business, and to 
receive one-tenth of the profits from that source. Nothing was 
said in the evidence as to the share Frederick and Edmund Levi 
were to receive, and it appears from the agreement and the books 
of the firm that Mr. Watts did not put any capital into the 
business. And this affords a material element in considering 
whether Mr. Levi accepted a share of ail the liabilities he then 
had. At the time of the partnership there is no doubt Philip Levi 
was doing a large and profitable business, and had a large capital 
invested in it, and in station properties greatly in excess of his 
liabilities, and his net profits averaged about £35,000 per year 
and in good years as much as £50,000. The new firm carried on 
the business without any alteration in the books which Philip Levi 
had kept, except that an account was opened to show Mr. Watts'u 
share of the profits. In all other respects the business was con- 
ducted by the new firm, and the customers' accounts continued in 
exactly the same way as before, and the debts due before the 
partnership were paid by the new firm as they became due, and at 
least one account was adjusted long afterwards, and interest 
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allowed from a date several years prior to the partnership. And 
Mr. Levi says : — " There were other accounts balanced yearly on 
which interest was to be charged, and not charged, and I do not 
recollect giving instructions to correct those. I do not recollect 
that there were any at that time. Charles Campbell's account 
was balanced yearly, and interest not charged. There were other 
accounts, but do not recollect their names." Seeing, therefore, 
that on the creation of the partnership no new capital was intro- 
duced, no change made either in the keeping of the books or the 
management of the business, no balance struck with a view to esti- 
mating existing liabilities, no stocktaking to fix the assets, but that 
the debts and liabilites of the old business were from time to time 
discharged as of course by the new firm, I am of opinion that the 
new firm became responsible and intended to become responsible for 
all the actual liabilities of Philip Levi at the commencement of the 
partnership. And as regards this particular sum of £499 Is. 6d., 
and another sum of £115 admitted to be due by the trustees, Mr. 
Watts must have actually known of them, for he says : — " The 
£499 and £115 are sums that were written off to profit and loss, 
because Mrs. Levi had received money in excess." The next item 
in dispute is £1,747 ISs. 4d., and is entered in the adjustment of 
the account, "Amount charged her account and paid by her — 
Account, house expenses, £2,144 5s. 3d. — less in her private 
account, £490, less charged, £93 10s. Id., £396 9s. lid.— £1,747 
15s. 4d." This is composed of various items debited to Mrs. Levi 
iu the books of the firm, partly payments on her own account, but 
principally cheques given to her. The account of the transaction 
both by Mrs. Levi and Mr. Philip Levi is substantially that so far 
as the cheques are concerned they were given on account of the 
housekeeping of Mr. Philip Levi's establishment, for which he was 
liable, but that Mrs. Levi was accustomed to use as much of them 
as she required for her own use in the purchase of articles of 
clothing, &c. The amount thus used is estimated by Mr. P. Levi 
at £20, but by Mrs. Levi as probably £40 per annum. I see no 
reason to doubt the truth of this evidence, and therefore prima 
facie Mrs. Levi would be entitled to rank upon the estate as a 
creditor for the balance whatever it might be. But it is contended 
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that Mr. Philip Levi being the agent of his mother, she is bound 
between herself and the firm by any entries he might make in the 
books, and only has a remedy, if at all, against him individually ; 
but it is impossible to accept the conclusion that an agent can 
debit his principal with money paid previously to his (the agent's) 
own use ; or that the principal is bound by entries of such moneys 
to his debit, made without his knowledge, and never communicated 
to him. And in this case it must be remembered that the mode 
of dealing had been the same when the business was that of Mr. 
Philip Levi alone. It appears that from the beginning whenever 
Mrs. Levi wanted money for housekeeping purposes she obtained a 
cheque from him, and that these cheques were debited to her in 
his books without her being aware that this was done. Mrs. Levi, 
therefore, after the new firm had been formed, did no more than 
she had been in the habit of doing up to that time. And if she 
would not be bound by entries made in the b(X)ks of Mr. Philip 
Levi debiting her with those cheques, so I apprehend she would 
not be by similar entries made in the books of the firm. There 
may have been carelessness on her part in not having demanded 
an account ; but it was the duty of the firm to render such account, 
so that she cannot, 1 think, be made responsible for any apparent 
acquiescence owing to their neglect of this duty. And if it may 
be said that the acts of Philip Levi are the acts of Mrs. Levi, so 
it may be said that the knowledge of Mr, Philip Levi, as partner, 
was the knowledge of the firm, and that the clerk by whom the 
entries were made was the servant, not of Philip Levi specially, 
but of the firm, whose instructions he must be presumed to have 
followed. In the earlier years I have no doubt £20 per annum 
would have quite covered the money used by Mrs. Levi for her 
own use, and increased in the later years to pi^bably about £40 
per year; but as Mrs. Levi herself has estimated the amount 
generally at £iO I feel bound to fix that amount as the sum used 
or appropriated for her own use out of the money received. The 
portion of the claim will be admitted subject to a further reduction 
of £20 per year, and a proportionate reduction from the general 
item for interest, calculated with annual rests, which reduction I 
find altogether amounts to £1,341 Os. 6d. I now come to the sum 
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of £1,397 Is. lid. This sum was first debited to Mrs. Levi's 
account by the firm in July, 1859, and represents the expense 
incurred in going to, staying, and returning from England. The 
items of this claim Mr. Eamer states were obtained, from the 
account current received from England, although on his referring 
to those accounts one sum of £448 Us. 5d. and another of £117 
ds. 9d. were not included, nor was any other information given as 
to those sums. In Mrs. Levi's account the £448 lis. 5d. is 
charged "one-third house expenses to Slst December, 1858," and 
the £117 5s. 9d. is charged in the same account as '^ cash advanced 
her in London." These debits were entered by Mr. Earner at the 
time both Mr. Philip Levi and his mother were in London ; but it 
does not appear by whose instructions. It appears from the 
evidence of Mr. Philip Levi, Mrs. Levi, and Mr. Phillipson, that in 
1857 Mr. Philip Levi invited his mother to accompany him to 
England, he agreeing to pay all expenses, which after some 
persuasion she agreed to do. Mrs. Levi had no knowledge of the 
fact that portion of the expenses liad been charged to her account 
until informed by Mr. Philip Levi about the time the account was 
adjusted ; and if Mr. Philip Levi agreed, as I believe and find he 
did, to pay those expenses, then Mrs. Levi's account ought not to 
have been charged, but the whole amount should have been debited 
to Mr. Philip Levi's own account ; and as to portions of these 
expenses I may remark, as confirming the facts deposed to, that 
this appears by Mr. Philip Levi's evidence to have been done at 
first. He says — " In Ledger M, p. 191, the travelling expenses, 
£655, were charged at first to ' profit and loss old account, Philip 
Levi;' and were then transferred, half to Mrs. Levi, and half to 
profit and loss new account." This latter account was kept to 
show the profit and loss in respect of that part of the business in 
which Mr. Watts had an interest, and to show his share of the 
profit. From this account Mr. Watts's share of the profit was 
deducted, and the balance was carried to the credit of ** profit and 
loss old account," which really was Mr. Philip Levi's account, and 
in which Mr. Watts had no interest. To this old account Mr. 
Levi's expenses to England were originally charged, and, as I have 
already stated, I am of opinion the other partners of the firm of 
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the clerks were not justified in debiting Mrs. Levi's account with 
any portion of those expenses. It is contended on the part of 
the trustees that as the account was debited by the firm with the 
knowledge of Mis. Levi's agent, Mr. Philip Levi, she cannot now 
turn round and say the account was not properly debited with 
those expenses. In tbis view I cannot concur, for it seems to me 
Mr. Philip Levi was not in any way authorized to charge his mother 
with any part of the expenses, nor did Mrs. Levi herself know 
that her account had been debited with them until 1866, and but 
for the fact of the relationship between Mr. Philip Levi and Mrs. 
Levi, I do not think such a point would for a moment be urged ; 
and althongh no doubt in cases of Insolvency all transactions 
between relatives are looked upon with some suspicion and there- 
fore require most close and rigid examination, and all the facts 
relating thereto to be carefully weighed and considered, yet after 
that, if the evidence satisfies the Court of the justness of the 
claim, mere suspicion must be cast on one side, and the relative 
granted such relief as the Court considers him entitled to. In the 
present instance both the evidence and the probabilities are in 
favour of Mrs. Levi's contention, even if no express agreement had 
^een alleged as to the manner in which the expenses of the trip 
were to be defrayed. Mrs. Levi would naturally assume, and was 
justified in assuming, that such expenses had been borne by her son 
in the same manner that the house expenses had been borne by 
him, more especially seeing that the voyage was undertaken by her 
at Mr. Philip Levi's invitation and in compliance with his persuasion. 
On every ground, therefore, I am of opinion that this amount of 
XI, 397 Is. lid. was improperly debited by the firm to Mrs. Levi's 
account, and is provable against the joint estate. There is a sum 
of £371 14s. 5d. credited in the adjusted account for '* interest 
charged her account in error," and the evidence adduced by the 
trustees (if any on this point) is very meagre, in fact gives no 
information on the subject. Mr. P. Levi says "the interest charged 
in error, £371 14s- 5d., to Mrs. Levi's account began in 1845, and 
went up to January, 1856." That is all I can find on the subject. 
This item appears almost to have escaped notice, but it is suggested 
it was interest on the £800 mentioned in the deed of settlement, 
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and that Mrs. Levi's account ought to be debited with both 
principal and interest. I have endeavoured to trace this out in 
the books, and find there is in 1850 charged to her account two 
sums, one in September of £554 12s. lid. remitted to Sydney, 
and the other in November of £251 Is. 9d., making together 
£805 14s. 8d., including interest; and there is no evidence to 
show either a liability for or authority to pay any other sums of 
about that amount than the £800 and interest under the settle- 
ment of the trust property. I have also examined the trust-deed, 
which recites a debt of £800 due to Mr. Boyd, of Sydney, and a 
request by Mrs. Levi that Mr. Philip Levi would pay that amount, 
and shortly after this the £544 12s. lid. was remitted to Sydney — 
probably to Philip Levi's agent, who paid the balance, which no 
doubt was remitted shortly after, and is represented by the sum of 
£256 Is. 6d. debited to Mrs. Levi's account in November following. 
I am strengthened in this view from the fact that no other debit 
was made against Mrs. Levi's account of the principal sum of 
£800, and whatever may be said as to the correctness or rather 
incorrectness of Mr. Philip Levi and the firm's books as to Mrs. 
Levi's account the errors were always in their favour ; and I have 
no doubt, looking at their readiness to debit the account, that had 
a second £800 been paid for Mrs. Levi, it would soon have gone 
to her debit. The items of interest extend over about two years, 
and I do not consider they were properly charged to Mrs. Levi's 
account. T have no doubt that the £800 mentioned in the deed 
of settlement was paid off at the time the £805 is debited, and 
as that sum was therefore taken into the general account, on which, 
I presume, in the adjusted account interest was charged or debited 
according to the state of the annual balance, there clearly would 
be no authority to Philip Levi, or liability on Mrs. Levi's part, to 
pay special sums for interest on the £800. The effect of the 
mode adopted in this instance is to make Mrs. Levi pay interest 
twice over on that sum. 2. I now come to the second question, 
and have to consider that which, at any rate, as regards the 
amount involved, is the most important question raised in the 
enquiry — I refer to the question of interest. In arriving at a 
decision on this point I shall have to enquire, in the first place — 
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Whether there was any agreement on the subject between the 
debtors and Mrs. Levi ; and in the next place — Whether, in the 
absence of an express agreement, there were any circumstances 
which would entitle Mrs. Levi to claim interest. On the first 
point there is the evidence of Mr. Philip Levi that "in 1850, 
when she signed the last deed, there was a verbal arrangement 
between my mother, my brother Frederick, and myself that Mrs. 
Levi was to have interest for all moneys of hers in our hands, and 
she was to pay interest if there was a balance against her. 
Frederick Levi and I were to pay the interest, I suppose. I cannot 
recollect. The conversation took place at South Terrace. Mrs. 
Levi, as I have said, was to pay the interest if the balance was 
against her. The interest was to begin from the commencement 
of the account in 1844. Although this arrangement was made in 
1850, no entry of interest was made in the books until I gave 
instructions for so doing in 1865." Then there is the letter 
written by Mr. Philip Levi to his mother on 24th December, 1863, 
with reference to his guaranteeing to pay Mrs. Levi the money 
received by Mr. Goldsmid, in which he specially agrees to pay 
interest at 8 per cent. ; and in Mr. Frederick Levi's letter of 26th 
May, 1866, upon which a good deal of stress has been laid by 
both sides on the argument, these words occur — " In my last letter, 
under date 26th April, I informed you of the unsatisfactory state 
of things on this side, and also advised you to settle all property 
you possibly could on mamma, and, at any rate, to make her 
covered for the amount due hw for interesCf and sales of land, and 
collection of rents on her account. . . . My own opinion is to 
realize and pay off all liabilities and stick to the residue, whatever 
it may be. If we could only retain Gum Creek, the wharf, and 
let all the land, I would go for no more, and which settle so as 
nothing could interfere with." Now, whatever opinion may be 
formed as to this letter, and as to the suggestion to protect Mrs. 
Levi by settling property on her to secure her debt, it is quite 
clear that nothing was settled on her, and that had Mr. Philip 
Levi wished to have paid off his mother's debt, he had ample funds 
at his disposal in the Bank to have enabled him to have paid a 
great deal more than is now claimed ; but I do not wish to go 
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into collateral matters, or express any opinion either on this or on 
the conflict of evidence between Mr. Philip Levi and Mr. Alfred 
Watts, except where it is absolutely necessary to the matter I 
have to decide, and so I have only referred to Mr. Frederick Levi's 
letter as being some evidence on the part of the creditor as showing 
there were moneys due to Mrs. Levi for irUeresty and for sales of 
land, and collection of rents ; and here, I may remark, I have pur- 
posely omitted all reference to Mr. Watts's evidence as to the 
alterations in the books with regard to Mrs. Levi's account, simply 
because the real question as to the portions of the claim which I 
have already considered could be decided without my being forced 
to decide on the conflicting statements of two gentlemen who have 
always held, and I think deservedly, so high a position as Messrs. 
Levi and Watts. But to return to the question of interest. The 
only evidence I can find given by Mr. Watts on this point is — 
" Interest had never been charged for a long series of years. 
I think the interest was charged on the station account. I don't 
know of any accounts on which interest had not been charged for 
years. Those accounts subject to interest the bookkeeper would 
charge in the usual way. ... I imagine the firm would have 
allowed interest to a customer if we had the funds in hand." Mrs. 
Levi in her evidence says — "Am not aware of any arrangement 
with Mr. Levi as to the terms on which my rents were received. 
, . . Don't remember my sons saying anything about interest." 
Then Earner says — " It was the custom of the firm to make up 
the accounts annually with interest, debiting or crediting interest 
according to the state of the account." And Mr. Earner mentions 
another family account, that of Mr. Charles Campbell, which had 
been made up with the books without interest, and on complaints 
being made this account was adjusted from 1851 to 1859 by the 
firm allowing interest, calculated back several years before the 
partnership. And now, what are the probabilities as to interest 
having been agreed] Firstly, there is the fact that it was the 
custom to charge or allow interest on all customers' accounts from 
year to year, according to the state of each account. Secondly 
there is the oath of Mr. Philip Levi that he and Frederick Levi 
specially agreed to do so. Third, there is Philip Levi's letter of 
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24th December, 1863, in which he agrees to pay interest on the 
moneys received by Mr. Goldsmid ; and this shows that at that 
time interest was in the contemplation of both parties, and that 
in money matters Mrs. Levi was looking after her own interests. 
Fourth, there is Mr. Frederick Levi's letter, in which he mentions 
interest. Opposed to this there is Mrs. Levi's evidence that she 
does not remember anything being said about interest; and I 
attach very little weight to that, because it can hardly be 
supposed that an old lady like Mrs. Levi could recollect 
a conversation which had taken place twenty - four years 
ago. Then there is the fact that no entries were made 
in the books as to interest till 1865, and although the 
mode in which Mr. Philip Levi kept his mother's account must 
of necessity weaken his evidence, still it cannot bind Mrs. Levi 
and ought not to prejudice her claim. In the case of Exparte Bder, 
1 Mont., D. ife D., 602, it was held that entries in the bankrupt's 
books could not be taken to countervail the oath of the creditor, 
and a proof which had been expunged on that ground was ordered 
to be restored. After a careful consideration and perusal of all 
the evidence, 1 am satisfied that there was an agreement to pay 
interest according to the state of the account at the anuual balance, 
and that the firm continued the account in the same way that Mr 
Philip Levi had, and that its members knew this, like other 
accounts with the firm, carried interest. But, independently of 
any express agreement, the law is clear that where trust-moneys 
are employed by a person holding a fiduciary relationsliip which his 
principal, and by the agent or trustee used in his business, he is 
liable to pay interest thereon, and where Courts of Equity presume 
that the party against whom relief is sought has made that amount 
of profit which persons ordinarily do make in trade, the Court 
directs rest to be made — {Burdick v. Garrick, L.R., 5 Chancery 
Appeals, 234.) Here the money was trust-money used by 
the debtors in their business — a business it which it was their 
custom to make yearly balances of their customers' accounts and 
to charge or allow interest thereon — and so under either 
aspect, whether there was an agreement or not, I am of 
opinion that Mrs. Levi was entitled to interest with 



Digitized by 



Google 



1874. S. A. LAW REPORTS. 163 



SUFREMB COUBT. ASSIGNED ESTATB OF P. LEVI & Co. COMHON LAW. 

yearly rests on the annual balance of the account The 
next portion of the claim is for £1,875 19s. 5d.y being rents 
and interest of the Walkerville Brewery ; and I may remark that 
this formed no portion of the accounts adjusted by Mr. Levi's 
orders in 1866. Messrs. Philip and Frederick Levi are the 
trustees of the Walkerville Brewery and other properties for the 
benefit of Mrs. Levi ; and Philip Levi, and afterwards the firm, 
kept an account in their books called the Walkerville Brewery 
account. All the other rents received from the brewery had been 
carried to Mrs. Levies credit in the '* rents account/' except those 
mentioned in Schedule B of the proof of debt. In the books the 
Walkerville Brewery account was closed in January, 1865, with a 
debit balance of £864 lOs. 5d. The origin of this account was 
that Mr. Edmund Levi, in 1853, took the management of the 
brewery, and received supplies of malt, sugar, hops, &c., from 
Philip Levi, repaying him out of the proceeds of the brewery. 
The account was closed on 3lst December, 1864, with a debit 
balance of £864 lOs. 5d., which balance was on Ist January, 1865, 
brought forward into a new ledger. Mr. Edmund Levi gave up 
the brewery about February, 1854, when the brewery was let to 
Whyte & Phillips, and all the rents received in respect thereof 
after that time were carried to the credit of the brewery account. 
It was not suggested that Mrs. Levi was responsible for the loss 
made by Mr. Edmund Levi in the brewery business, nor is it 
disputed that Mrs. Levi was as cestui que trust entitled to the 
rent received. And the books show the actual receipts for such 
rent were as stated in the Schedule B of the proof, excepting the 
interest, which, as in other portions of the claim, is not entered in 
the books. The trustees contend that the firm did not know of 
the trusts or that Mrs. Levi was interested in this account ; and 
that they were not liable, at any rate except for the amount received 
since the partnership in July, 1856. On the other hand it is 
contended that the firm accepted Mrs. Levi as their client or 
customer, and did not know they were receiving trust-moneys on 
her account, and that the firm adopted this account. The rents 
received, therefore, were portion of the liabilities of Philip Levi at 
the creation of the partnership, and as such were, in accordance 
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with the view I have before expressed, impliedly accepted bj the 
new firm, withoat reference to the state of the account appearing 
in the books. I am of opinion, therefore, that the rents received 
both before and after the partnership in respect of the Walkerville 
Brewery are provable against the joint estate ; and that Mr. Levi 
on this also is entitled to receive interest at £10 per cent, on the 
annual balance. I omitted to mention that I find that the firm 
of Philip Levi & Co. knew that these rents were portion of Mrs. 
Levi's trust estate. I come next to the claim of £266 19s. 7d. 
for dividends alleged to have been received on stock in funds, with 
interest added. Mr. Goldsmid, of London, was trustee of Mrs. 
Levi in respect of certain stock in funds, and Mr. Philip Levi by 
his letter of 24th December, 1863, '* guaranteed the payment of 
the amount received by Mr. Goldsmid," with interest at £8 per 
cent. This clearly is not a debt due by the firm, and therefore 
cannot be admitted against the joint estate, nor does the evidence 
satisfy me that Mr. Philip Levi is liable under the guarantee, as 
there is nothing to show that the dividends were unreceived by 
Mr. Goldsmid, which was the condition on which Mr. Levi's 
liability depended, and therefore this portion of the proof is 
rejected. 4. I have now to consider the fourth question — whether 
Mrs. Levi, the cestui que trust, can herself prove the debt with 
regard to the portions of the proof which I consider due, or 
whether the proof should be by her trustees, Philip and Frederick 
Levi ; and I am of opinion that Mrs. Levi can prove the debt. 
As regards the whole of the receipts carried to Mrs. Levi's general 
accounts, there has been an appropriation by the debtors of those 
moneys to Mrs. Levi's use, and payments made to her from time to 
time on account ; and as the Court of Insolvency has both a legal 
and equitable jurisdiction, and as Mrs. Levi could take proceedings 
in Equity against her trustees to account for the trust estate, so I 
think she may prove in insolvency for the proceeds thereof 
remaining in the bands of the debtors. (Shelford, Griffiths, k 
Holmes, 477 ; exparte Heaton re Moxon^ Buck, 386 ; exparte 
Woodward re Turner, 2 Dea., 401 ; Darby <fe Bosanquet.) And 
I find it laid down in Deacon on Bankruptcy that "where the 
bankrupt has been guilty of breach of trust the Court will not 
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permit him to prove at all, but will order one of the' 
legatees, or other persons interested in the property, to prove ; " 
and as showing that the trustee cUone has not the right to 
prove, in p. 252, Deacon, I find " that where a trustee proves a 
debt against a bankrupt the cestui que trust ought to join in the 
deposition ;" and also in page 252^ citing exparte Shato, 1 G. & J., 
161, **wheo a bankrupt is executor or trustee, and applies to 
prove against his own estate, proof is not received without a 
special order, to which is annexed a condition that the dividends 
received under such proof are not to come into the hands of the 
bankrupt." 5. The fifth branch of the case refers to the Statute 
of Limitations, and that is the last point I have to consider, 
whether the debt, or any portion of it, is barred by the Statute of 
Limitations; and this depends, firstly, on the question whether 
there was any part payment in acknowledgment to take it out of 
the Statute ; and, secondly, whether this is a case in which Equity 
is bound by the statute, or in other words can the debtors being 
trustees or persons holding a fiduciary position set this up as an 
answer to the proof. The only acknowledgments are the entries 
in the books of Philip Levi and Co., and this is not a sufficient 
acknowledgment communicated to the creditor. (Darby & 
Bosanquet on Limitations, 58.) Nor do I think the fact that this 
debt is inserted by all the debtors in the schedule of their debts 
contained in the deed of assignment sufficient. That may be a 
fact worthy of consideration on the general question of the claim, 
and may properly weaken the evidence given by Mr. Watts, but 
does not affect the question of acknowledgment ; firstly, because 
it is made by the debtors to third parties ; and secondly, because 
not being voluntary, but exacted from the debtor under the 
requirements of the Insolvent Act, cannot imply any promise to 
pay. (Darby & Bosanquet, 62 to 66 : exparte Topping, 34 L.J., 
B.K., 51; JSverett v. Robimon, 28 L.J., Q.B., 23.) It is tiue 
t&ere is the admission by Mr. Philip Levi after the adjustment of 
the account, but I have some doubt whether that is sufficient. 
Then was there any part payment to take the debt out of the 
Statute, and I have already, in considering portion of the proof, 
referred to the moneys paid firstly by Philip Levi, and afterwards 
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by the firm, to Mrs. Levi, which in my opiDion were payments 
made on account of the general balance due to Mrs. Levi ; in fact 
the whole of the evidence seems to me to lead to no other con- 
clusion, and Mr. Watts does not say the payments were not made 
on account of the general balance. From the accounts 1 find the 
firm have actually received on Mrs. Levi's account from sales of 
land and rents a sum of about £4,227 since 1860. Even if the 
Statute applied, the payments made from year to year must be 
taken as admissions by the debtors of moneys due to Mrs. Levi on 
the general account, and 1 am of opinion that the amount due on 
such genera] balances is not barred by the Statute of Limitations, 
as to my mind it cannot successfully be contended that the debtors 
can continue to receive moneys over a long series of years, make 
payments to the creditor from time to time on account thereof, 
down to within a few months of the execution of the deed of 
assignment, and that the Statute of Limitations bars the recovery 
of the amount really due. 1 do not think, supposing the balance 
on this account were due from Mrs. Levi to the trustees, that the 
Statute would have afibrded a defence, nor do I think it does now 
the balance is in favour of the creditor. But still there is another 
aspect which, in my opinion, is equally fatal to the position taken 
by the trustees, viz., that Philip and Frederick Levi were trustees 
of Mrs. Levi, and in that capacity received the moneys in 
question ; and I think the firm of Philip Levi & Co. are equally 
liable, because they knew the source from whence the moneys came, 
and knowing that used the trust-moneys in their business. 
(Exparte Heaton re Moxon, Buck, 386 ; Shelford, 490.) Mr. 
Watts in his evidence says — ^'I was aware that small amounts 
were received by the firm to the credit of Mrs. Levi for rents, Ac. 
I know they were very small amounts. My impression was that 
altogether it would be £150 a year or more; that is my 
impression without examining the books. ... I know 
the Messrs. Levi were trustees for their mother in certain 
properties, and that the rents of those properties were received 
by the firm. I think in one instance the firm received the purchase- 
money of some land sold." The witness was asked as to several 
sums received for purchase of land sold, but not having referred to 
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the books he oould not answer. In the books it is quite clear that 
large sums were received bj the firm from the sale of the trust 
estate, and credited to Mrs. Levi. If the relation of trustee and 
ceatvi que trust has been ouce actually constituted, as it clearly was 
in this case, so long as it subsists lapse of time has never been 
allowed to affect the rights of the cestui que trust, aud when any 
person is in receipt of money as agent or guardian, or in any other 
fiduciary capacity for which it is his duty to account to another, 
so long as the relation of confidence continues to exist between the 
parties, no lapse of time can bar the right to an account from the 
commencement of the transactions. Nor will the Statute begin to 
run when that relation is put an end to ; mere lapse of time has 
never been allowed to protect a trustee in the enjoyment of 
property of which he obtained possession in the character of 
trustee. (Darby k Bosanquet on Limitations, aud see cases there 
cited.) And in exparte Watson, 2 Ves. & B., 414, and Smith y 
Jameson^ 5 T.R., 601, it was decided that where one of several 
partners applies trust-money , with the privity of (he other partners, 
to partnership purposes, the debt may be proved against the joint 
estate, or the separate estate of the party making the misapplica- 
tion; aud in Marsh v. Keating, 1 Bing., N.C., 198, exparte Bolland 
1 Mont., A., 570, it was held, " even where the other partners 
were ignorant of the transaction, but with common diligence could 
have known it:" and in exparte Ward, 2 Rise., 413, "persons 
receiving trust property from a trustee in breach of his trust 
become themselves trustees if they have notice of the trust.'' 
(Shelford, 489 and 490.) Here the firm knew they were not 
trustees, but yet received the trust-moneys, and used them in their 
business. And in the case of Burdick v. Garrirk, L.R.. 5 Ch. 
App. 233, decided in 1870, the question as to the Statute of 
Limitations where a fiduciary relation exists is fully considered^ 
and numerous cases cited. In that case, an agent, who was a 
solicitor in London, held a power of attorney from his principal in 
America to sell his property and invest the proceeds in his name. 
The agent received certain moneys under the power, and paid them 
into his own bankers to the general account of his firm. The 
principal died in 1859, and his widow administered, aud in 186S 
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filed a bill against the agent for an account, and the defendants 
there contended that they were agents and not trustees. Thej 
had power to invest money which might come to their hands, but 
no trust arose until they had actually invested it, and that it was 
a case of mere legal demand which was barred by the Statute of 
Limitations, so that the facts of that case were very similar to the 
present ; and it was decided by Lord Chancellor Lord Hathbblby 
and by Sir G. M. Giffard, L.J., that an agent who stands in a 
fiduciary relation cannot set up the Statute of Limitations in bar 
of a suit for an account by his principal. Lord Hathbrlby, after 
considering the merits of the case, says : — " In the early cases 
cited by Mr. Hanson in bis very able argument, a simple appoint 
ment of an agent with confidence reposed in him seems to have 
been held sufficient by this Court to prevent the Statute of 
Limitations taking effect /' and after illustrating the case of a 
person who is going away for a number of years, and leaves 
chattels with his bankers, and the bankers convert those chattels 
to their own use, he said it would indeed be strange that after seven 
or eight years the owner should return and find himself remediless, 
because the dealing with his property has been in the nature of 
agency. And in another part he says — " But in the present case we 
have an agent who is entrusted with these funds, not for the pur 
pose of being remitted when received to the principal, but for the 
purpose of being employed in a particular manner in the purchase 
of land or stock, and which money the factor or agent is bound to 
keep totally distinct and separate from his otvn money, and in no way 
whatever to deal with or make use of them. How a person who 
is entrusted with funds under such circumstances differs from one 
in an ordinary fiduciary position I am unable to see. That being 
BO, the Statute of Limitations appears to me to have no application 
to the case." And in another part of the judgment he says — 
^' But in all cases where the bill is filed against the agent on the 
grounds of his being in a fiduciary relation, I think it would be 
right to say that the Statute has no application." And Lord 
Justice GiFPARD in the same case says — " Under no circumstances 
could the money be called theirs ; under no circumstances had they 
the least right to apply the money to their own use, or to keep 
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it otherwise than in a distinct and separate account.'' And again 
— " And I do not hesitate to say that where the duty of persons 
is to receive property and hold it for another, and to keep it until 
it is called for, they cannot discharge themselves from that trust 
by appealing to the lapse of time." I am therefore of opinion 
that the Statute of Limitations affords no answer to this proof. 
I have not thought it necessary to check any of the calculations 
as to interest charged on the adjusted account, and in the absence 
of any evidence, or even a suggestion to the contrary, I have 
assumed that the interest is correctly calculated ; and in settling 
the amount credited for house expenses I have debited Mrs. Levi's 
account at the rate of £40 per annum instead of £20, and have 
had interest calculated on the extra £20 per year from the com- 
mencement of the account to the date of the deed, with yearly 
rests. This amounts to £1,341 Os. 6d. Having rejected the 
portion of the proof for the dividends on the stock, amounting 
to £266 198. 7d., I have deducted this and the £1,341 Os. 
6d. from the total proof of debt of £13,871 16s. 6d., leaving a 
balance due to Mrs. Levi of £12,263 6s. 5d. The order of the 
Court is that Mrs. Sarah Levi rank as a creditor on the joint estate 
of Philip Levi, Frederick Levi, Edmund Levi, and Alfred Watts, 
for the said sum of £12,263 6s. 5d." 

Stow J Q.C, for the appellant.— Both the law and the fact 
have been brought before the Supreme Court for their decision. 
The first point is whether a deed purporting to be executed 
and signed under Division YL of the Insolvency Act, 1860, 
in pursuance of power of attorney, operates to bring the 
debtor, the trustees, and the creditors under the jurisdiction 
of the Court of Insolvency, admitting that in all respects 
except as to signature, the deed was a valid one. The 
Commissioner appears only to have looked at the question 
whether the estate of the debtor passed to the trustees, 
and whether they have distributed it; but the real point 
is whether the deed has been so executed as to bring the debtor 
within the jurisdiction of the Court of Insolvency. The point 
arises undep clause 172 of Division YL of the Act of 1860. The 
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Commissioner has assumed that if a deed were executed by a 
debtor, but did not purport to be also executed bj the trustees 
within the seven days prescribed by the Act, that it would be 
valid. The language of the Act, however, is clearly opposed to 
such an assumption, as will be seen on reference to the language 
of clause 175 of the Act. There the use of the expression '* really 
executed by each trustee'' evidently recognises the likelihood of 
deeds being made which had not been ** really '' signed by the 
trustees in manner prescribed by the Act. The whole tenor of 
the Statute, however, points to the debtor personally executing 
the assignment. With reference to the authorities relied on by 
the Commissioner in the Court below in support of his decision 
that the deed executed under the power of attorney is a good one, 
it will be seen on consideration that they do not touch the point 
raised by the appellants. 

Re Bell, 2 D. J. & S., 672, 

decided that the execution of the power of attorney under 
which the deed was signed was also to be executed in conformity 
with the provisions of the bankruptcy law regulating the signing 
of the deed itself. The English Bankruptcy Act is analogous to 
the local Statute of 1860 in its provisions as to the execution of 
deeds of assignment. The next case is 

Be Fulcher, L.R., 1 Ch. 519, 

which reversed the bill as to the necessity of the power of attorney 
being executed in a particular way. Both of the cases, however^ 
were exparte ; neither of them raised the real question raised by 
the appellants. Then in 

LycUl V. Jardine, L.N. 3, P.C. App., 318 

the judgment simply was that a petition which by the law of 
Hongkong constituted an act of bankruptcy might be presented 
under a power of attorney. But in none of the cases was 
the power of the person to execute the deeds questioned. The 
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decisions all had reference to the manner of execution. (Gwynnb, 
J. — Have you considered the point of estoppel, Mr. Stow? Are 
not the trustees, who have seized the estate and distributed it 
estopped from denying the validity of this deed 1) I do not contend 
that the deed is inoperative. The question of estoppel does not 
arise, as there can be no doubt that, irrespective of the Insolvent 
Act, a person can assign his estate to trustees; but if the assign- 
ment be a statutory one, then all parties will be under the control 
of the Insolvency Act. (Wearing, J. — I understand the petitioner 
to contend that the trustees have recognised the jurisdiction of 
the Insolvency Court by filing accounts in respect of the deeds of 
assignment.) Such an act would not operate to give a jurisdiction 
not previously existing. If it had been done under an ordinary 
conveyance at Common Law, it would not have given the Court a 
jurisdiction over the parties. (Hanson, C.J. — So far as the case 
has gone, I feel disposed to consider that the maxim, " Qui fadt 
per alium fadt per se " touches the point as to the execution of the 
deed.) (Gwynne, J. — I am very much disposed to think that what 
all parties intended was that the deed should operate under the 
Insolvent Act. If not, it seems to me that it could have no Com- 
mon Law effect.) The deed contained express words of conveyance. 
(Gwynne, J. — I conceive that such language was only used in 
contemplation of the debtor having the advantages which could 
only be secured to him under the Insolvent Act.) I concede that 
it is open to argument whether, if the deed were not good under 
the Insolvent Act, the trustees would have any Common Law right 
to administer the estate. Another case referred to was 

Exparte WaterfuU, 4 De G. & S., 199, 

but that only decided that where three members of a firm became 
insolvent the assignees took the property, there being an order to 
keep distinct accounts, and a creditor who had a judgment against 
the fourth and solvent member of the firm could prove against the 
estate. Another point of great importance as to the administra- 
tion of insolvency law has also arisen in the Court below. That is 
whether a creditor can, by merely making a proof of debt, throw 
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the burden of showing that it was untenable on the assignees of 
the insolvent. 

Way, Q,C. — That point is not one of those on which the trustees 
have appealed. 

Stow, Q,C. — The appeal is on all the law and fact. 

Way, Q,C, — The Insolvent Court has decided that under certain 
circumstances the onus is on the trustees to show that the debt 
proved was not due, and that decision is mentioned in the grounds 
of appeal as one which the trustees objected to. 

Stow, Q,C, — The point has arisen in considering the effect of 
evidence, and therefore I have a right to refer to it. (Gwtnnb, 
J. — Would it not be analogous to the case of the proof of a will 
in common form and proof in solemn form ? I have never heard 
that there is any difference as to where the amis lies in both those 
cases.) I submit that the onfM is on the person claiming. In 
England, where a proof is not challenged it is admitted as 
a matter of course, but if it is challenged then the debt has to be 
established in the regular way as at Common Law. The Commis- 
sioner, in the Court below, however, has looked at all the evidence 
as having been prima facie proved, and cast the burden of disproof 
on the trustees. The appellants, however, take the position that 
the onus is on the petitioner, and that she has not proved her case. 
It may be said that the greater part of the claim is admitted by 
the debtor's schedule ; but the answer to that is that the entries 
on the strength of which the debt has been so inserted, were made 
by Mr. P. Levi, with the knowledge that the firm was on the eve 
of insolvency, and the act of one debtor of the firm in favour of 
a particular creditor can have no effect as against the general 
estate. It is not alleged on the part of the trustees that the 
entries made by Mr. Levi were false, but that having regard to the 
peculiar circumstances under which they were made they prove 
nothing, and cannot be held as binding on the trustees. In that 
way, and that only, do the appellants impeach the entries. The 
Court, it is contended, should consider the case as if the entries 
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had never been made. (Hanson, C.J. — The letter of Mr. Frederick 
Levi in London to Mr. Philip Levi only showed, prima facie^ a wish 
not to give Mrs. Levi something which she was not entitled to, but 
simply to secure her in respect of what she was eutitled to.) 
(jWYNNE, J. — To give her, in fact, her full legal and equitable 
rights. It may be read in that way.) It is not necessary for me 
to put it in any other way, and I do not wish to do so. In any 
case the entries have been made for the protection of Mrs. Levi, 
and therefore they cannot be looked at by the Court in a matter, 
not between Mr. and Mrs. Levi, but between the firm and the 
general creditors. Refereuce has been made by the Commissioner 
in his judgment to the fact of the estate having paid 20s. in the 
pound. Yet the trustees, who can have no personal interests to 
serve, consider that they are not justified in paying over the 
surplus when the creditors have made a claim under clause 171 of 
the Act of 1860 for interest on their debts. That aspect of the 
case also touches the question of the validity of Mr. F. Levi's 
deed, as it would be questionable whether they could make a claim 
for interest if the deed were only a Common Law one. As to the 
making of the entries, without going into the question of the 
veracity of Messrs. Levi and Watts, it certainly is reasonable that 
the trustees should lay some stress on the fact of Mr. Watts not 
having at any rate been consulted ou the subject. That would 
strongly operate to destroy the value of the entries as admissions. 

Cur. ad. vtUt. 

4 September — 

Stow, Q.C.y continued — With regard to the question of the ombs 
being on the person tendering a proof, the Commissioner quoted 
the case of 

Exparte Bolland, 1 Mont & A., 570, 

in support of his view, but in that case the creditor had not only 
verified his proof by oath, but had tendered evidence in support 
of it, and the decision was that the simple production of books was 
not sufficient to disprove the oath and evidence of the creditor. 
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Returning again to the subject of Mr. F. Levi's letter, at first I 
adjopted the suggestion made by the Court at an earlier stage of 
the argument, that it only went to show that the writer wished to 
protect Mrs. Levi's interest. On further consideration, however, I 
have come to the conclusion that it goes further than that, inas- 
much as it evidenced an intention to make the interests of Mrs. 
Levi and the firm identical, and protect them in opposition to the 
general body of the creditors. The whole tenor of the letter 
showed a desire, in the prospect of insolvency, to save as much as 
possible. (Gwynne, J. — In any case the suggestions of the letter 
have not been acted upou.) (Hanson, C.J. — The intention is that 
according to the view Mr. F. Levi took he wanted to place his 
mother in the same position as the general body of the creditors.) 
1 am only showing what was in the mind of the parties when the 
entries were made in the books iu 18G6, so as to establish the 
contention of the appellants that as admissions the entries are 
valueless. It would certainly have been much more satisfactory if 
the other letter referred to by Mr. Levi in his evidence had been 
produced. (Hanson, C.J. — Whatever might be the effect of the 
letter before the Court as far as Mr. F. Levi was concerned, it 
could not be taken as prejudicial to Mr. Philip Levi.) Mr. Philip 
Levi admitted that he was iuflueuced by it. The next poipt is 
the position of creditors who had running accounts. The Com- 
missioner held that the production of the books proved the receipt 
of money by the firm, but was not conclusive as to the entries 
on the debit side. If, however, the books were to be taken as 
admissions at all, they must be looked at as a whole, and full effect 
given to all the entries. Of course any particular item might be 
disputed. Then as to the assumption by the firm of Mr. P. Iievi's 
liabilities at the time ot the partnership. The judgment of the 
Court on that part of the case was opposed to all principles of 
law. The true position of the parties was identical with that 
which would apply to a third party taking upon himself any 
liability. There was to be an agreement proved, either express 
or implied, between Mr. P. Levi and his partners, and also an 
acceptance by the creditor of the firm as debtors. The Court 
appeared to assume that the simple fact of the partnership loaded 
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the new members of the firm with all pre-existing liabilities, and 
therefore also admitted them to share in all the profits. Bat Mr 
Watts clearly only took a tenth of the mercantile profits, and the 
mere carrying on the business with the same books as Mr. P. Levi 
had used did not operate to create the liability under considera- 
tion. If immediately after Mr. Watts joined the firm some large 
creditor had sued him for a heavy debt, it surely would not be 
said that the new partner could be compelled to meet the claim, 
unless he had expressly taken upon himself the liability. The 
Commissioner referred to one old account which had been adjusted 
and acted upon by the new firm, but that could not be held to 
affect all the old accounts. It was said that in respect of the 
payments made to Mrs. Levi from time to time, both before and 
after the partnership, it was competent for her to estimate 
what she actually spent for herself and then debit the remainder 
to househould expenditure. But the appellants submitted that in 
any case none of such debits were chargeable against the general 
estate. Mr Philip Levi was throughout the agent for his mother, 
and even if he applied her moneys improperly, unkss it could be 
shown that the remaining members of the firm had knowledge of 
it, they could not be affected by such misappropriation. Mrs. 
Levi had stated distinctly that she had left the whole management 
of hir affairs to her son. Any improper dealing, therefore, with 
her moneys was a matter purely between herself and Mr. P. Levi. 
If the latter had chosen to draw out the whole of his mother's 
money from the firm his co-partners could have no right to gain- 
say it, but they would have been effectually discharged from any 
further liability in connection with such money. But the 
judgment goes further, and renders the firm liable for erroneous 
entries at the timaof the partnership, and also for what ought 
to have but did not appear in the accounts. But it is quite clear 
that even if the firm accepted the liabilities appearing in the books, 
they can be bound by nothing outside of them. The item of the 
petitioner's claim in respect of the expenses of the trip to England 
has been governed by the fiduciary relationship between herself 
and her son and the firm are not liable. And again, the entries 
debiting Mrs. Levi were the solemn act of Mr. P. Levi, who knew 
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all the circumstaDccs. If he did not intend to charge his mother 
\9ith the various amounts, what possible explanation could be given 
of his causing the debits to be madel As to the payments to Mrs. 
Phillipson, it is true that the first items in the books in respect of 
them were made when Mr. P. Levi was in England, but on his 
return to the colony he had expressly recognised their being 
debited to his mother. With regard to the balance on the '' Land 
and Houses Private Accounts" it was not operated on after 1856, 
the date of the partnership ; and there was nothing to convey to 
the mind of Mr. Watts that Mrs. Levi had any claim upor^it, and 
the natural impression therefore was that Mr. P. Levi was the 
only person interested in it. Coming to the question of the claim 
for £5,679 odd for interest simple and compound, it will be 
necessary to divide the consideration of it into two epochs — the 
time preceding and succeeding the partnership. In the first place 
it is to be observed that the petitioner's account has been kept 
throughout without any computation of interest. No commission, 
also, has ever been charged for collecting the rents which form the 
basis of the claim. It is evident that Mrs. Levi's was regarded as 
a family account kept for convenience, and quite distinct from the 
ordinary business ones from which the firm derived a profit. 
The Commissioner in his judgment has acted upon two distinct and 
inconsistent propositions — first, that there was an agreement to pay 
interest ; and second, that it was trust money ; and the firm must 
be taken to have known that, and be made to pay interest 
accordingly. As to the first point, it was not pretended that 
there was an agreement by Mr. Philip Levi or any one else 
antecedent to the partnership, and the only evidence of an agree- 
ment at all was that of Mr. P. Levi, who swore to a promise he 
made to his mother to that efiect in 1850. But it was singular if 
interest were chargeable that no commission had been arranged to 
be paid. In any case, howtjver, such a promise was not binding on 
the firm. It did not appear by the books, and was never 
communicated to either of the partners. It has been attempted 
to put Mrs. Levi's account on the same footing as the other 
accounts of the firm, but it was clearly distinguishable from the 
rest as one kept only for the convenience of the creditor. Then 



Digitized by 



Google 



1874. S. A. LAW REPORTS. 177 



Supreme Court. Assigned Estate of P. Levi & Co. Common Law. 

as to it being trust-money which the firm had misappropriated. 
If there had been any misappropriation with the knowledge of all 
the partners, of course they would all have been liable for the 
breach of trust ; but nothing of the kind has been shown, nnd 
even if the other memV>ers of the firm accepted Mr. P. Levi's 
liabilities when they joined him, it cannot be said that they 
would be prejudiced by bis breach of trust. But the [>etitioner's 
case all along has been to treat her claim as a Common L.iw debt. 
The Commissioner, however, has expanded it into a question of 
equitable right. But even looking at the case in that light, no 
breach of trust has been established as against the firm, inasmuch 
as Mr. P. Levi was the uncontrolled agent of his mother Then, 
if he had agrted to pay interest, he was not bound to keep the 
trust funds separate from other moneys, especially when Mrs. Levi 
was in the habit of going to the oflfice of the firm and receiving 
their cheques for her own private purposes. The character of the 
money was therefore changed to that of an ordinary loan. With 
regard to Mr. Levi's account being in the same position as 
Mr. Campbell's, which was another family one, there was the dis- 
tinction that the latter was of a mercantile character. As to 
Mr. Levi, also, having expressly agreed in writing to pay interest 
on certain moneys received, that could not be extended so as to 
comprehend all funds belonging to Mrs. Levi coming into his 
hands. If the claim was made against the firm at all, it must be 
on the ground that they were implied trustees of the trust- 
moneys — 

Exparte Heaton re Moxon, Buck, 386. 

(GwYNNB, J.— If they were liable for interest they would also 
be amenable to account for the profits made with the trust- 
moneys). As to the Walkerville Brewery account, it was really, as 
far as the firm was concerned, one of Mr. P. Levi's. He made 
the leases and received the rents, and there could not be a charge 
against the joint estate of the firm ia relation to any moneys 
which he so received which should have been credited to 
Mrs. Levi. The last point to be considered is that of the Statute 
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of Limitations. The proposition of the trustees is that as regards 
all moneys received six years before the signing of the deed of 
assignment the claim is nut supportable, Inasmuch as the 
application was to obtain the benefit of moneys which were 
being administered under such deed. The three questions 
to be considered are — first, whether the moneys were a trust 
and therefore out of the Statute ; second, has there been 
any acknowledgment of the liability ; aud third, has there 
been part payment, which would amount to an acknowledgment. 
The first question has been previously referred to. The case of 

Burdick v Garrick^ L U., 5 Ch. App., 233, 

shows that where the duty is cast on the agent or trustee to keep 
the moneys received by him in separate account, then he cannot 
plead the Statute of Limitations in reference to such moneys ; but 
where the funds are simply held as by a banker the Statute might 
run. The Commissioner has extended the doctrine to all trusts, but 
the distinction is the one put in the case cited. The appellants then 
contend that fir^jt Mr. Levi, and certainly the firm did not hold 
Mrs. Levi's money in such a fiduciary capacity as would bar the 
Statute. In fact the money was sim[>ly held as by an ordinary 
banker. With reference to an acknowledgment, it is necessary 
that it should be written or by way of payment, and if the former 
the writing has to be signed by all the parties to be charged 
thereby. The signature of an agent is not sufiBcient — 

Darby & Bosanquet on Limitations. 

Neither the entries in^the books nor in the schedule of the deeds 
of assignment, therefore, were effectual. As to part payment, in 
order to be successfully pleaded it would have to be shown that it 
was made iu respect of a particular debt. If a man purports to 
pay an account in full, but does not do so, that cannot be taken 
as a part payment within the meaning of the Statute of Limita- 
tions. In the case before the Court each receipt of money was 
a specific debt. The general payment to the creditor, therefore, 
would not be binding as part payment, and the onus of proof lay 
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upon the party setting up the acknowledgment. But the case for 
the petitioner is that all the moneys received by her, with two 
exceptions, were not in the nature of payment of her debt, but on 
account of household expens38. The exceptious referred to are 
Harrington's acceptance received on account of part of the trust 
property sold, and Norman's account, which, it appears, had been 
paid for Mrs. Levi. Set-off, however, is not good as part payment, 
except under the express sanction of the creditor. The cases on 
the subject of the Statute of Limitations are numerous — 

TippetU V Heane, 4 Tyr. 772 
Burn V. Boulton, 15 L.J., C.P. 97 ; 2 C.B , 476 
JV^ash V. Hodgson, 25 L.J., Ch., 186 
Whilcomh v. Whiting, 2 Doug , 628. 

On all the grounds stated, therefore, it is submitted that the 
judgment of the Court below should be reversed, and the appeal 
upheld. 

Boticaut on the same side. 

Way, Q C, for the respondent. — I do not think it necessary 
lengthily to go into the question of the signature of Mr. F. Levj 
to the deed of assignment having been by attorney. There is no 
case in support of the contention on behalf of the appellants, all 
the authorities being expressly against it. (Hanson, C.J. — I don't 
think you need trouble yourself on that point, Mr, Way.) As to 
the question of the onus of proof being on the person making the 
claim, it will be well to look at the practice of the Insolvency 
Court and the clauses of the Act of 1860. When a proof is 
tendered, unless it be disputed, the Court under section 140 of 
the Act, admits it as a matter of course. When a person makes 
a deed of assignment he appends a list of his debts, and the 
creditors named in such list are, under section 80, in the position 
of persons who have proved. Under the Insolvency Amendment 
Act of 1870-71, that provision has been amended, a declaration 
verifying the debt being necessary in all cases. Mrs. Levi, then, 
being in the schedule of the deed for £1 1,000, was in the position of 

M 2 
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a creditor who had proved for that amount, and the position of the 
trustees was that of assignees who under clause 159 wished to 
oppose her proof. As to the balance of the claim, it has been 
proved in accordance with section 186, by sending particulars of 
the debt, and making a declaratiou in reference to it. On the 
trusties, therefore, is clearly cast the duty of showing why the 
claims should be rejected. It is notable that the appellants did 
not very persistently press the point in the Court below. Looking 
at the merits of the petitioner's claim, there can hardly be a more 
bona fide case brought under the attention of the Court. The 
liability commenced under certain trust-deeds under a marriage 
settlement, by virtue of which certain rents had been received, 
which formed the basis of the claim. Prior to the insolvency 
there appeared entries in the books of the firm, admitting 
a liability to the petitioner to the extent of ever £11,000. That 
was prima facie evidence of the debt, but it hns been .^ ought to 
attack the bona fides of the entries. In the Court below the 
attack was of a much stronger character than the one made in 
conducting the appeal ; but although milder language has been 
used, the gravamen of the charge is the same. Either the conten- 
tion of the trustees amounts to a charge of fraud, or it amounts 
to nothing. In the first place, it is sa d the entries were made in 
contemplation of insolvency, and in consequence of a letter 
received from Mr. F. Levi in England. There is sworn testimony, 
however, that Mr. Philip Levi acted in consequence of a previous 
letter which had been lost. Mr. Eamer, the accountant to the 
firm, said the entries were made between the months of April and 
July, 1866, and the letter which was produced was only received 
in the latter mouth. A reference to tlie books also will sho\ that 
not only Mrs. Levi's, but other accounts were adjusted at the same 
time, and that hers were taken in the ordinary course. But 
Mr. Watts said that he objected at the time to the entries with regard 
to Mrs. Levi's account. Without going further into the question of 
the contradictory testimony of Messrs. Levi and Watts, it is only 
necessary to remember that within a few v\eeks of the alleged 
objection on his part Mr. Watts solemnly affixed his signature and 
seal to a deed admitting Mrs. Levi as a creditor of the firm to the 
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extent of £11,000 odd. If that was not correct it was a fraud 
upon the Insolveuoy Court. The effect of the entries, also, was 
simply to place the petitioner in the same position as all the otlier 
creditors. The case of 

Rolft and Others v. Flower and Others, L.R., 1 P.O., 27, 

was analogous to the one before the Court. But then it is said that 
Mr. P. Levi was the general agent of his mother, and that the 
latter was bound by all his acts. Even admitting that, it surely 
cannot be said that Mrs. Levi is bound by the entries made by Mr. 
Levi's clerks while he was in England. Yet that is the position 
of Mrs. Phillipson's account. With regard to the balance on the 
Lands and Houses private account, it is evident that when the 
firm was formed in 1856 that appeared as a debt ; and if it was 
subsequently transferred to the credit of Mr. P. Levi in error, 
surely it might be retransferred to the proper account when the 
error was discovered. The firm or the general creditors were not 
prejudiced by it in any case. As to the housekeeping expenses, 
the evidence shows that the petitioner acted as Mr. Levi's house- 
keeper, and as such went to Mr. Levi as the head of the establish- 
ment for funds to meet the liabilities. With reference to the 
expenses to England, all the witnesses spoke as to Mrs. Levi having 
gone simply at the invitation of her brother. But further, the 
whole cost of the trip was originally debited to Mrs. Levi, and 
was not transferred till some years afterwards. Mr. Levi stated 
that he did not recollect giving the instructions for the part of 
the expenses being debited to his mother, and Mr. Earner, the 
accountant, stated that it was done while Mr. Levi was in England. 
(Hanson, C.J. — It appears that Mrs. Levi's income was about 
£250 a year. According to the appellant's contention, therefore, 
she spent three times its amount in one year.) 

Cnr, ad. vuit, 

7 September — 

^^oj/y Q'C, continued. — Referring to the claim of the petitioner 
in respect of Walkerville brewery, all the money, with the excep- 
tion of about £300 received on that account, was paid to the firm 
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of P. Levi <fc (;o., 80 that the question of the joint or several 
estate hardly arises in connection with it. But the appellants 
contend that there was no privity between Mr. P. Levi and other 
members of the firm with respect to it, inasmuch as the leases 
were made out in the name of Mr. P. Levi, and there was every- 
thing to lead to the conclusion that he only was interested in the 
brewery. The simple answer is that the firm were liable for all 
trust-moneys received by them with knowledge of the trust, which 
they undoubtedly had. It is conceded also at one part of the 
appellant's case that Mrs. Levi would be entitled to prove for what 
was actually due to her. Then on the question of interest. It 
appears by the books of the firm that every customer of the firm 
was entitled to and did receive interest. It has been suggested 
that the petitioner's account was a distinctive one, because it 
differed from the ordinary station and other accounts, as to which 
a commission was charged. But, in addition to the fact that there 
were other persons who were not charged a commission when 
money was simply collected, it is necessary to remember that 
money was then much dearer than at the present time, and there- 
fore it paid the firm to allow a good rate of interest for money 
left in their hands for their use. And, again, the brothers Levi 
were trustees for their mother, and therefore would not be entitled 
to charge commission. As to Mrs. Levi never having been credited 
with interest, that is easily to be accounted for. The normal 
state of the books of the firm was to be in arrear, but when a 
customer's account was made up the balance of the interest was 
then duly credited. It was from the fact of the books being so 
in arrear that all the difficulty in respect to the petitioner's claim 
had arisen. Proper accounts had originally been opened with Mrs. 
Levi under proper headings, but on a new bookkeeper taking 
charge of the books when in arrear, he, not seeing on the face of 
all the accounts that they were connected with Mrs. Levi, had 
been led into improperly dealing with them. But the case of the 
appellants as to interest is fully met by the doctrine that a trustee 
is not entitled to make a profit out of the trust-moneys in his 
hands, and if he does so the cestui que trust can either follow the 
moneys at\d seize the profits, or charge interest with annual rests — 
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Lemon on Trusts. 

Bwrdick v. Garrick, L.R. 5 Ch., app. 233. 

But further, there is evidence of an express agreement to pay 
interest. The appellants say the firm are not hound hy that, even 
if it were made. But the fact remains that Mr. P. Levi had 
a large accumulation of money belonging to the petitioner in his 
hands when the firm was organised, and that money was used 
generally in the business, and that it having been received with 
a knowledge of the trust on which it was held bound the firm in 
respect of it ; in fact, it is not necessary to consider the question 
of the agreement to pay interest. The next point is, did the new 
firm adopt the debt due by Mr. P. Levi to the petitioner? Of the 
£13,000 composing the proof, only about £3,000 was received 
before the time of the firm ; and as to that amount, if the Court 
do not think it was chargeable against the joint estate, inasmuch 
as the question is not one of forms of action, they will do sub- 
stantial justice and allow a claim on the separate estate. Under 
the Insolvent Act such an order can be made (Gwynne, J. — 
Could not a proof go against the separate estate of P. Levi 
for the whole claim 1) It certainly might, as Mr. Levi was 
a trustee. The result would be the same also, as the separate estate 
of Mr. Levi showed a large surplus. The petitioner, however, had 
elected to go against the joint assets of the firm, which she had 
a perfect right to do. Under the old bankruptcy law of Euo:land it 
is necessary when a claim is made on the separate as well as on the 
joint estate to have a separate and a joint fiat ; by the Acts of 1849 
the necessity of the double fiat is abolished. (Gwynne, J. — Is not 
Mr. Watts only affected to the extent of one-tenth ?) Mr. Watt's 
interest, as far as his separate connection is concerned, is a purely 
theoretical one. If interest were allowed to the general body of the 
creditors, the whole of the surplus would be swallowed up; and, if not 
Mr. Levi, who had started the firm with a capital of about £190,000, 
would have the first claim on any balance remaining after payment of 
all claims on the estate. The general rule as to the question of 
joint and separate liability is that very slight circumstances will 
suffice to change the debt of an old firm into a liability of the 
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new ; and in order to entitle a creditor to claim on the joint estate 
is not necessary that the old liability should be entirely dis- 
charged, or in other words, that there should be a complete 
novation. The case for the appellants, also, is that the character 
of the petitioner's moneys was changed from that of a trust to an 
ordinary loan. Then that being so, the authorities show that the 
firm by using the money adopted the liability ; and Mr. Levi 
therefore, qtta the mercantile account, would be discharged — 

Linley 

Exparte J Aokaon, 1 Vesey, jun., 131 

Kofe and Others v. Flower and Others, L.K., 1 P.O., 127 

Exparte Williams, Buck 13 

Exparte Clowes, 2 Bro. C. C, 595 

Harte v. Alexander, 2 M. & W., 484. 

Lord Eldon expressed the opinion in Jackson's case that any pay- 
ment to the creditor would operate to fix the liability upon the 
new firm. In the case before the Court the appellant's own con- 
tention is that the petitioner received cheques signed by the firm. 
(GwYNNE, J. — You rely upon the fact of Mrs. Levi having received 
the cheques of the firm as showing her acquiescence in the new 
firm becoming her creditors instead of Mr. P. Levi alone 1) That 
is the view I contend for. On the probabilities it is absurd to say 
that the new firm took Mr. P. Levi's large capital without any 
intention of rendering themselves liable for his liabilities. The 
presumption as to the joint liability also further supported by 
the fact of Mr. P. Levi's books being carried on without any balance 
being struck, or attempt made to show distinctive liabilities 
When also Mr. Campbell's and the North West Bend accounts 
were made up in 1859 there had been no thought of separating 
what the firm had to pay as distinct from what was due before the 
partnership commenced. Again, if the entries in the books were 
not fraudulent, they will bind the firm. (Gwynne, J. — And if 
they were made as genuine corrections it would have been a fraud 
to have omitted them.) With reference to the letter of Mr. F. 
Levi, it has been said that it clearly showed an intention to pro- 
tect the petitioner at the expense of the general creditors. Even 
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admitting that it is clear that Mr. P. Levi did iiol act upon the 
suggestions, as, although there was a credit Italance at that time 
of j£60,000, he took no steps for securing any portion of that sum 
for the benefit of his mother. Then it is said that the entries 
were made under protest from Mr. Watts. That Mr. Levi contra- 
dicted, and further, Mr. Watts has ratified the entries by signing 
a deed acknowledging Mrs. Levi as a large creditor. Recurring to 
the subject of- the firm adopting the liability, it is shown in 

Browne v. Go/don, 16 Beav., 302 

that the mere continuing the business and making payments of 
interest would be sufficient to bind a new partnership, and it is 
not necessary that the former debtor should be expressly dis- 
charged — 

Linley 

Scott V. Beale, 6 Jur., N.S., 559 

HarriB v. Faruell, 13 Beav., 403 

But assuming there was not an agreement to reckon the petitioner's 
money as a loan, it is quite clear that trust moneys could be 
followed in bankruptcy — 

Exparte Watson, 2 Ves. & B., 414 
Shelford on Bankruptcy 
Griffiths &> Holmes on Bankruptcy 
ExparU Clowes, 2 Bro. C. C, 595 

(GwYNNE, J. — They would be liable under the doctrine of construc- 
tive notice, you say Tj It went further than a mere constructive 
notice. Mrs Levi's accounts were distributed through the books. 
It is no answer to say that it did not appear that she was interested 
in more than one of them. The books were open to all the 
partners, and it was their duty to enquire into anything which 
they did not fully understand. In 

Exparte Heaton re Moxon, Buck, 386. 
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which was cited on the part of the appellnnts to show that a 
knowledge of the trust is necessary in order to charge third parties, 
it was proved that there had been no notice whatever; the 
petitioner, however, clearly established that the firm must have 
been aware of Mr. P. Levi's fiduciary position. The last point is 
as to the Statute of Limitations. If the agreement to pay interest 
were not proved then it is evident that the Statute could not run, 
as the moneys were held as a trust — 

Burdick v. Gar rick, L.R., 5 Ch. app. 
Darby & Bosanquet on Limitations. 

The counsel for the appellants have contended that there was no 
agreement to pay interest, but yet the character of the money has 
been changed by some arrangement, which, however, is not very 
clearly defined. (Gwynne, J. — If the Statute does not run as to 
the principal sum it cannot apply to the interest, which is only an 
accessory.) The argument for the appellants is that the Statute 
barred everything bearing a date anterior to six years before the 
execution of the deeds of assignment. According to the conten- 
tion urged in support of the proposition, also, the petitioner has 
put herself out of the position of a cestui que trust, and for no 
beneficial reason. On the other branch of the case, if the agree- 
ment for interest were admitted, still the Statute would not bar 
the petitioner's claim, because the firm were bound to make up 
their books annually, and credit Mrs. Levi with her interest, and 
thereby a fresh debt would be created. (Gwynne, J. — Would the 
fact of the deed of assignment admitting the liability take it 
out of the Statute]) I think it is doubtful. Irrespective of the 
Insolvent Act the execution of the deed would, but the object of 
the assignment under the Act is simply to facilitate the division 
of the assets. In addition to the question of the books of the 
firm, there is distinct evidence that the payments made to Mrs. 
Levi from time to time were on account of the general balance 
due to her. In the case of work and labour the mere payment of 
money does not raise the presumption that it was an account, but 
where there had been an actual advance of cash a payment would 
justify the inference that it was on account of what was due. 
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Where there are several debts, uuless distinct evidence is tendered 
that a payment is on account of either one or all of them, such 
payment would not bar the Statute, but it is always competent for 
a jury to find what is the nature of the payment. 

Walker v. Butler, 6 El. & Bl., 506, 25 L.J., Ch. 377 
Burn V. Boulton, 15 L.J., C.P. 97 ; 2 C.B. 476 
Nash V. Hodgson, 25 L.J., Ch. 186, 

which were quoted by the counsel for the appellants, were clearly 
distinguishable. But further, there have been frequent payments 
of rates on Mrs. Levi's account, and also the firm paid Norman's 
account. It has been said that the latter is only to be regarded 
in the light of a set-off, but that is not so — 

Whitcomb v. Whiting, 2 Dougl, 682 

Darby & Bosanquet 

Worthington v. Grimsditch, 7 Q.B., 479. 

If accounts were stated, the entries on the debit side would be 
evidence of payment, and, adopting the argument on the side of 
the appellants that Mr. P. Levi was the agent of the petitioner, 
the correctness of Norman's account being debited has been duly 
recognised. With reference to the payments made to Mrs. Levi 
the firm always treated them as payments on account, instead of 
moneys which were expended partly for Mr. P. Levi and partly for 
the petitioner personally. The payments of rates, however, were 
clearly made qua agent, and therefore they operated to take the 
case out of the Statute. On the whole case, then, the petitioner 
is in the position of a creditor who has proved, and the onus is on 
the appellants. The charge of fraud has entirely failed. The 
credit side of the account is undisputed ; all the other creditors 
were in the habit of receiving interest ; the estate has paid twenty 
shillings in the pound ; and the claim of the petitioner simply is 
to be placed in the same position as the other creditors. It is 
confidently submitted that simply because she happens to be a 
relative of some members of the firm she is not therefore to lose 
her rights, but the Court should protect her by upholding the 
judgment of the Court below. 
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J, Wi DowneVy on the same side, — On the question of the onus 
being on the appellants to upset the proof, in insolvency, except 
where otiierwise provided, all parties are in the same position as 
under a deed of assignment, liy section 140 of the Act of 1860 
it is enacted that one way of proving a debt shall be by simply 
leaving particulars of the claim with the Court verified by an 
affidavit. Hut section 159 gives power to the assignees or 
trustees to dispute such debt. Prima facie, therefore, the 
petitioner by her proof established her case, and no appeal on that 
point has been made. Under section 180 the execution of a deed 
of assignment places all parties in a like position to that which 
they would be in under an adjudication of insolvency, and prima 
facie the insertion of a debt in the schedule makes a person a 
creditor on the estate. If a debt were not so inserted, however, 
by section 1 86 a person is enabled to secure a due recognition of 
his rights. Mrs. Levi then was both by virtue of the schedule of 
the deed, and of her subsequent proof, in the position of a creditor 
who had proved. (Gwynne, J. — Supposing no evidence had been 
called to rebut the proof when tendered ? 1 think that is the 
criterion of where the onus lies.) The first objection of the 
appellants to the claim is that it was a debt by Mr. P. Levi alone, 
and that the firm were not liable. But Mr. Watts was not asked 
whether he considered the firm were liable or not, and his 
evidence as to the item of £499 Is. 6d. being carried to profit and 
loss, because Mrs. Levi stood to the debit in the books, 
abundantly shows that Mrs. F-evi was recognised as dealing with 
the firm. That shows also that Mr. Watts knew to whom the 
sum of £499 belonged, and further, Mrs. Levi's account was 
brought to a state of debit by starting as a basis on the debit of 
about £1,000, at which the petitioner's account stood in Mr. P. 
Levi's books prior to the formation of the firm. And, again it 
is not on the petitioner to show that the firm did take the 
liabilities of Mr. P. Levi ; but the appellants have to show that 
they did not, and that has not been done. The case of the 
appellants, too, has all along been not one of joint or separate 
liability, but thnt the entries on which the petitioner based her 
claim were fraudulent. With regard to the question of interest, 
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the Commissioner in bis judgment has put it either that there was 
an agreement to pay interest or that the firm held the petitioner's 
money in trust. On Mr. Watts joining the firm he must have 
seen certain accounts standing in the books, and in his own 
evidence as to the transfer of the £499 he must have known Mrs. 
Levi was interested in others than the ones bearing her name. 
With a knowledge that t^e moneys were a trust, therefore, it 
became his duty, as a prudent man, seeing that such moneys were 
being used in the business, at least to have enquired into the 
nature of the fiduciary relations which existed between Mrs. Levi 
and her son. He must have known either that a breach of trust 
was being committed, or that the character of the moneys had 
been changed into that of a loan, and in cither case Mrs. Levi 
would be entitled to interest. The appellants made a strong 
point of the letter of Mr. P. Levi ; but as a matter of fact it tells 
in the petitioner's favour, as it mentions the very rents and 
interest in respect of which she claims. It has been ingeniously 
argued that Mr. P. Levi was both trustee and agent The only 
evidence of the latter relationship, however, is the statement of 
Mrs. Levi that she left the management of everything to her son. 
As to Mrs. Phillipson's account and the expenses to England, they 
were both debited to the petitioner when both herself and her 
so-called agent were in England, and when Mr. Watts was one of 
the resident managers of the firm. Briefly the petitioner's case 
is that a prima facie claim has been made out, that it is on the 
appellants to rebut it ; but that, so far from doing so, their own 
evidence supports the petitioner. On the Statute of Limitations 
it is only necessary to add to the argument of the preceding 
counsel by quoting the case of — 

Cleave v. Joms, 6 Ex., 573. 

StoWy Q.C., in reply. — On the question of the adoption of the 
petitioner's debt by the firm, each receipt of money was a debt. 
If on entering into a business accounts are presented to a person, 
and he agrees to become responsible for certain specific debts, and 
tlie creditor agrees to accept him as a debtor, then he would 
undoubtedly be bound, but only to the extent of what appears 
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by the accounts. It cannot be said that simply carrying on the 
business with the same books, and making general payments, is 
sufficient to invest the new firm with all the liabiUties of it^ 
predecessors, with all errors and omissions. No agreement also 
has been shown as to the acceptance by the creditor of the new 
firm as her debtors, and until the making of the entries in 1866 
there was nothing to show that the liability had been assumed by 
the new firm. Even admitting that Mr. P. Levi brought the 
large capital into the business which had been said he did, the 
firm would not take the whole of it, and if the business had been 
wound up at a profit Mr. Levi would have been entitled to hare 
his capital repaid him. As to Mr. Watts being only theoretically 
interested in the surplus, it is only necessary to refute that by 
calling attention to the fact that that gentleman's private estate 
has been sacrificed to meet liabilities accruing from branches of 
the business with which he was in no way connected. With 
reference to where the onus of proof lay, it is'to be remembered 
that there is a distinction where a proof has once been admitted. 
There is no doubt there would have to be rebutting evidence, but 
from the first, in the case before the Court, the claim of the 
petitioner has been resisted, and the creditor brought the matter 
before the Insolvency Court. As to the entries of 1866 not 
having been made in consequence of the contents of Mr. F. Levi ^ 
letter, at any rate the sworn evidence of Mr. P. Levi is that he 
acted upon a previously-received letter, and Mr. Watts stated that 
none of the entries had been made in July, 1866. Referring to 
the suggestion of fraud, all the appellants wish to establish is that 
the petitioner's claim should be considered irrespective of them, 
because their value as admissions is destroyed by the circum- 
stances under which they were made. With regard to the 
payments to Mrs. Levi, they were evidently made to her by Mr. 
P. Levi as her agent. She had an income of about £250 a year, 
and received altogether something like £90 per annum. Without 
any data, however, to guide the Court, it is now sought to change 
all the sums so paid to her, and properly debited, into credits, and 
not only that, but increase the amount by charging twenty-two 
years' compound interest. On the question of interest, the only 
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point is whether there had been any promise to pay it. If so, and 
on that the petitioner relies, then it should clearly be at the 
simple rate only. All the evidence went to show that it was 
impossible that the firm could have used Mrs. Levi's money for 
twenty-two years without her knowledge, and that being so there 
was no breach of trust. As to the Statute of Limitations, it 
cannot be said that the payments to Mrs. Levi were on account of 
the general balance, for the case for the petitioner is that they 
were made on account of Mr. P. Levi's housekeeping expenses. 
If, however, they were payments to Mrs. Levi, they should be 
debited against her. As to Mr. Watts having executed the deed 
of assignment admitting Mrs. Levi as a creditor, it will be seen 
that when it is suggested to a debtor that a debt is due if he omits 
to enter it in his schedule he does so at the peril of having his 
deed upset That therefore clears the imputation which has 
been made against the gentleman in question, who would 
certainly have been advised to act as he has done. Reviewing the 
whole case, the position of the trustees has been one of great 
difficulty, especially when the statements of Mr. Watts are before 
them. (Hanson, C.J. — We think that there can be no question 
that the trustees were quite justified. in bringing the case both 
before the lower tribunal and this Court.) I am very glad to 
have that assurance, as the. matter is one of great responsibility. 

Cur. ad. vult, 

24 September — 

Judgment was now delivered as follows by Hanson, C.J.: — This 
case comes before us on appeal from the decision of His Honor 
the Commissioner of Insolvency allowing the claim of the respon- 
dent Sarah Levi to rank as a creditor on the assigned estate of 
Messrs. P. Levi k Co. The various questions raised, and the facts 
upon which their decision depends, are so fully stated in the 
elaborate judgment of His Honor the Commissioner that it is only 
necessary to refer to them very briefly at present. It is not 
disputed that the moneys, in respect of which the claim arises, 
were received by Mr. P. Levi or by the firm, and it was scarcely 
contended that as against the rtspundeut tLe various items by 
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which it was sought to reduce her claim had been properly debited 
to her account, though it was argued that as between herself and 
the firm of P. Levi k Co. she was bound by the entries made with 
the sanction of Mr. P. Levi, as her agent. But no authority was 
cited to show that a trustee by reason of his being allowed to 
possess the entire management of the trust fund becomes divested 
of his character as trustee or invested with the character of a mere 
agent, or that as between the cestui que trust and third persons 
who have express or implied notice of the trust the former would 
be bound by wrongful entries made by her trustee without her 
knowledge. And it must be remembered that, with regard to the 
greater portion of the entries upon which the appellants rely, there 
is no evidence whatever of any direction by Mr. P. Levi, the 
trustee, that they should be made. On the contrary the evidence 
shows that they were made by the bookkeeper of the firm in that 
capacity and without any special instructions, and in some 
instances, as in the case of the expenses of the journey to London, 
under circumstances which show that no direction could have been 
given by Mr. P. Levi. There appears consequently to be no ground 
for questioning the propriety of the transfer to the credit of the 
respondent of the various sums previously placed to her debit, with 
the exceptions disallowed by the Commissioner. The questions, 
therefore, which we have to decide are whether the respondent is 
entitled to prove her debt against the firm of P. Levi k Co., 
whether she is entitled to interest, and whether the debt, or any 
part of it is barred by the Statute of Limitations. . With regard 
to the first question, it appears that Mr. P. Levi, who was carrying 
on an extensive business as a merchant in Adelaide, and who was 
one of the trustees of the respondent, was in the habit of receiving 
and paying moneys for her, such receipts and payments being 
carried to her account in the books of his business ; and that this 
continued until 1856, when Messrs. F. and E. Levi and Mr. Alfred 
Watts were admitted as partners, and the business was carried, on 
under the firm of P. Levi <fe Co. At this time it appears that 
there were three accounts kept in relation to the respondent, one 
of which, headed " Lands and Houses Private Account," showed 
a balance to the credit of the account of £499 Is 6d. As, how- 
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ever, there was nothing upon the face of the books to show that 
the respondeat was interested in this item, and as subsequent moneys 
received on the same account were carried to the respondent's credit 
in another acccount, so that it remained unoperated upon, it was by 
the bookeeper of the firm ultimately transferred to ** Profit and Loss 
Old Account." The other accounts, however, were kept up ; no 
change was made in the mode of keeping them, and no balance 
was struck. The firm received the moneys of the respondent 
which had formerly been received by Mr. P. Levi, and made pay- 
ments to the respondent and for her use on account of them ; and 
this continued till the date of the assignment^ though the accounts 
were never adjusted, and no account was ever rendered to the 
respondent. But the continued receipt of money for the 
respondent upon the same account as before, without any break in 
the accounte>, or anything to show that the moneys received subse- 
quently to the formation of the firm were to be separated from 
those sums previously received and to form a distinct item, and the 
continuance of payments to her upon general account out of the 
assets of the new firm, appear to me to show conclusively that 
the new firm adopted the account, and made themselves responsible 
for it. At the time of the formation of the firm the respondent 
was a creditor of Mr. P. Levi ; and though this did not clearly 
appear upon the face of the books, yet there were entries which 
should have put the partners upon enquiry, in which case the fact 
would have been ascertained at once. Being a creditor she would 
in the absence of notice be entitled to appropriate all payments 
made to her to the previously-existing debt, and they would be 
impliedly paid on that account unless specifically appropriated by 
the firm to the new debt created by their own receipt of her money; 
and as there was no such appropriation and no notice, the payments 
made to her amounted to a recognition by the firm of their liability 
in respect of the previous debt. We were much pressed by Mr, 
Stow with the consequences that would result from holding that 
a firm could become liable to debts of whose very existence they 
were ignorant since they did not appear upon the books. But not 
to notice the fact that the liability did appear upon their books — 
though not the name of the respondent — it must be remembered 

N 
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that do such consequences could have followed if the accouDts 
with the respondent bad been made up and rendered from year to 
year ; and that however hard it may be upon iucomiug partners to 
incur such a liability, it would be still more hard upon 
creditois if they were made to suffer from the careless- 
ness with which their accounts were kept by those 
whose duty it was to exercise care in such matters. The 
present case appears to me to fall expressly within the case of 
JHolfe V. Flower, The mude of dealing between the firm and the 
respondent appears to me to show conclusively their adoption, so 
far as she was concerned, of the liabilities of Mr. P. Levi, and her 
acquiescence. Her receipt of money from them on general account 
was evideuce of her having adopted them as her debtors, in the 
same manner that their payments to her, and the manner in which 
the accounts were continued, were evidence tiiat they agreed to 
become such. 1 am therefore of opinion that in this respect the 
judgment of liis Honor was right, and that the respondent is 
entitled to rank as a creditor of the firm. And the same is the 
case with regard to interest. I do not indeed attach much im~ 
portauce to the alleged agreement, though I think it probable that 
Mr. P. Levi is correct in his statement. It would be only natural, 
under the circumstances, that he should have explained to the 
respondent that, in keeping her money Instead of investing it, he 
did not intend she should lose the interest »he would otherwise 
receive. But I prefer to rest the case upon the ground that Mr- 
P. Levi was a trustee, and that the firm had notice — I might say* 
well knew— that he held this character, and that the moneys which 
they received were trust- moneys ; and as these moneys were by 
them taken into the business and employed there, they are liable 
to pay interest, and that interest is in accordance with the rule 
recognised in Burdick v. Garrick, to be calculated upon the plan 
of making rests, according to what appears to have been the 
practice of their business, and allowing interest upon the balances 
there appearing. With regard to the effect of the Statute of 
Limitations, no question could arise excepting from the manner in 
which the accounts were finally adjusted. Up to a very short 
time before the assignment the firm made payments, as they 
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claimed, to and on account of the respondent, and unquestionably 
upon general account. But inasmuch as these payments are to a 
great extent repudiated by the respondent, and are admitted by 
the firm to have been made in error, it is contended that they are 
not sufficient to prevent the operation of the Statute. But, apart 
from any other question, I am of opinion that the payments maie 
to the respondent on her own account, which are estimated at 
£40 per annum, do suffice for that purpose. The practice was to 
pay moneys to her from time to time as she applied for them in 
small sums. The whole was debited to her as payments on her 
own account ; but she contends, and I think rightly, that this 
was an error, excepting in respect of £40 per annum, which she 
admits to have received for herself. The sums were charged to 
her as payments in the books of the firm, and she adopts and 
allows them to this extent. It is impossible to argue that this 
would not be evidence which would warrant a jury in finding 
payments on account. And I think that the Commissioner was 
fully justified in adopting this view, and that upon this point 
also his judgment was right. I have referred to this point, 
though it is perhaps needless, since the fiduciary relation between 
the parties would entitle the claimant to interest. I have 
not said anything as to the question of jurisdiction, for we 
expressed our opinion on that subject during the course of the 
argument ; nor have I touched upon that of the onus of proof. I 
incline to the opinion that the Commissioner was right in the view 
that he took upon this point ; but 1 have considered the claim of 
the respondent entirely upon the basis of the evidencs, and in fact 
as though there ^ere a prima facie presumption that the original 
entries were accurate, and that it lay upon her to justify the 
alteration in the books. Until evidence was given, however, it 
would seem that the effect of the Act was to render the acknow- 
ledgment of a debt in the deed prima fa^ne evidence, and to throw 
the onui of resisting it upon the trustees. The opinion I have 
expressed as to the case sbows that I consider Mr. Levi to have 
been fully justified in the rectification of the account of the 
respondent. It was his duty to protect her as far as he was able 
by placing upon the books the true state of their transactions. 

N 2 
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But wheu the effect of this was to make her a creditor for several 
thousand pounds instead of a debtor, it was natural and proper 
that the trustees should insist upon a complete investigation of 
the subject, and as they represent the interests of third Jpersons, 
they were, I consider, also justified in carrying the case into this 
Court. I am therefore of opinion that the appeal should be 
dismissed, and the respondent should be paid her costs of appeal 
out of the estate. 

GwYNNB, J. — The only point upon which I have entertained 
any doubt is the question of interest I have put it to myself 
*,hus : — Supposing there had been no new partners taken into the 
firm in 1856 1 Then Mr. Philip Levi, who constituted the firm at 
that time, would have clearly been in the position of a trustee for 
his mother. But she was of age, and there was no infant interests. 
His duty, was simply to receive his mother's rents, and pay them 
over to her. There were no express trusts as to investments, and 
Mrs. Levi's position was such as would have entitled her at 
Common Law to maintain an action for money had and received 
to her use. The general rule as to interest, however, only made 
it payable under an express agreement, or where the mode of 
conducting the business supported the inference of an intention to 
pay it. Then the question arises, wuuld Mr. Philip Levi have 
been liable for interest until it had been demanded of him. I 
hardly think the cestui que trusty not having made a demand, 
would be entitled to interest. After conferring with my learned 
colleagues, however, I do not feel sufticiently strong in my view 
to induce me to dissent from their judgment on the matter, and 
therefore I concur in the appeal being dismissed on all the 
grounds. 

Wearing, J. — This is an appeal from a decision of the 
Commissioner of Insolvency, admitting Mrs. Sarah Levi to claim 
as a creditor upon the estate of Philip Levi & Co. for the sum of 
£12,263 6s. 5d, The appeal is brought by the trustees appointed 
under the deed of assignment in that estate. The facts are so 
fully set out in the judgment of the learned Commissiotier that it 
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is only necessary to notice them now very succinctly. From 1814 
to 1856 Mr. Philip Levi carried on business alone as a merchant 
in Adelaide In 1856 he associated with him his brothers, Messrs. 
Frederick and Edmund Levi and Mr. Alfred Watts, in a firm 
styled Philip Levi & Co. At this time Mr. P. Levi's business was 
very extensive, and when the new firm was started tie had 
employed in it a capital of no less than £190,000. The new 
members brought in nothing. The terms of the partnership were 
defined by a brief memorandum of agreement, which was confined 
almost entirely to fixing Mr. A. Watt's share in the business, but 
silent as to the interests of the other partners. In it no reference 
was made either to the liabilities and assets of Mr. Philip Levi, or 
to the responsibilities of the new firm. There was no appraise- 
ment of the stock, nor were new books opened. In fact, che 
business of the new firm proceeded just as it had done under Mr. 
Philip Levi, with the single exception that now there were 
additional persons to share in the profits. From 1845 to 1856 
Mr. Philip Levi had been in the habit of receiving moneys from 
time to time on account of the petitioner, who was possessed of 
various properties under a settlement. These sums he employed 
in his business. In 1850 he says he agreed to nllow the 
petitioner interest upon any moneys belonging to her which from 
time to time he might hold. There were three difierent accounts 
relating to these transactions in his books at the time the new 
firm was started. One of these showed a balance on the credit 
side for the sum of £499 Is. 6d. The new firm continued to 
receive moneys and to make disbursements on the petitioner's 
account continuously until the 17th September, 1866, when the 
members of the firm executed a deed of assignment for the benefit 
of their creditors. Shortly before that event Mr. Eamer, the then 
accountant to the firm, adjusted the petitioner's account, showing 
a sum to her credit of £11,394, including principal and interest. 
Some disparaging remarks at one time appear to have been made 
on behalf of the trustees in reference to that transaction, but as 
during the argument before us they were very properly withdrawn 
I do not think it necessary to say more on the subject now. 
Before the Commissioner the petitioner claimed for £13,871 6s. 
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6d., but this sum was afterwards reduced to £12,263 6s. 5d. 
Several objections were raised before the Court of Insolvency, and 
afterwards before us, on the part of the trustees, to the reception 
of this claim. The jurisdiction of the Commissioner of Insolvency 
was contested. It was insisted that the deed of assignment was 
inoperative under Division VI. of the Insolvent Act, 1860, on the 
ground that Mr. Frederick Levi, one of the members of the 
firm, then resident in England, had not duly executed it in 
conformity with the 172nd clause of the Insolvent Act. Mr. 
Frederick Levi executed the deed by his attorney, Mr. J. G. Daly, 
and he afterwards by another deed ratified his attorney's act. 
The answer to this objection, as it seems to me, is the maxim, 
Qui facit per cUium facit per se. In support of this doctrine, 
if necessary, the case of Lt/all v. Jardine, L.R., 3 P.C., 
318, might be cited. T am of opinion, therefore^ that this, 
objection falls. The deed of assignment, then, having been duly 
executed, the rights and liabilities of the several parties to it 
became subject to the jurisdiction of the Court of Insolvency 
Has, therefore, the Commissioner rightly decided the respective 
claims of the parties to this appeal ? It is, I understand, admitted 
by the trustees that sums amounting in the aggregate to what is 
claimed by the petitioner for principal have at different times been 
received on her behalf either by Mr. P. Levi or by the firm of 
Philip Levi & Co. They contend, however, that the last-mentioned 
firm are not responsible for moneys of the petitioner received by 
Mr. Philip Levi previous to 185(5; that they are not responsible 
for compound interest upon the sums they received, and they also 
insist that the Statute of Limitations bars a large part of the 
petitioner's claim. There is a further contest between Ihem and 
the petitioner as to whether certain sums placed to her debit ought 
to be so retained Now, first, with regard to the liability of the 
firm of Philip Levi & Co. for what was due from Mr. Philip 
Levi to the petitioner when the new firm was started. 
The learned counsel for the trustees contended that no 
agreement was shown to have been made by which the in- 
coming members undertook this liability, and, further, that no 
release of Mr. Philip Levi and substitution of the members of the 
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new firm with the petitioner's consent was proved. No doubt 
there was no such agreement shown to have been expressly entered 
into between the parties. Nevertheless, however, the members 
of the new firm may have rendered themselves liable to the 
petitioner. In eases like the present, indirect evidence may 
establish a compact equally binding with an express agreement, 
and the Courts, it is said, lean in favour of such arrangements, 
and are ready to infer them from slight circnmstances. The case 
of RdU (k Bailey v. Flower, Salting, ic Co,, L.R., I P.C , 27, 
appears a very strong authority on the side of the petitioner. 
There, a new firm contiinied to trade up to the period of its 
insolvency upon the same footing and with ti»e same books 
as the old firm, making no distinction in their payments or 
balances or between the assets of the new and the assets of the old 
firm. The Judicial Committee of the Privy Council held that the 
dealings and transactions of the several parties sufficed to show 
that the new firm ii\ its formation adopted the liabilities of the old 
firm. Now, the facts here are very similar. The dealings between 
the petitioner and the new firm proceeded just as they had with 
Mr. Philip Levi. Nor, as it appears to me, was Mr. Watts 
ignorant of these transactions at the time he joined, or at all 
events very soon after; for, referring to the item £499 Is. 6d., on 
the credit side of the ledger, he says that he considered the 
balance was on the wrong side, although he recognised it as the 
petitioner's account. The circumstance material to be noticed is 
Mr. Watts's knowledge of the existence of the account. The fact of 
its being inaccurate is under this aspect not important, and the 
petitioner could certainly not be affected by its inaccuracy. 
Then, can it be doubted that the petitioner consented by her 
conduct to adopt the new firm as her debtors in the place 
of Mr. Philip Levi alone 1 She continued to allow them 
from time to time to receive her moneys, and also she 
got as she required cheques signed by the new firm, and she 
authorized them to make payments on her account. Tt was to her 
interest to adopt this new arrangement, as she thus secured the 
responsibility of four persons in the place of one. Then, is she 
liable for several amounts which it ia said have been charged to her 
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improperly in the books of the firmi Now, I observe that it is 
not pretended that she ever had the opportunity afforded her of 
inspecting those entries. She is therefore not bound by them if 
their incorrectness is shown. The' chief items to which the 
petitioner objects as wrongly charged to her are — (1) £1,872 lis. 
made up of various small sums paid to Mrs. Philipson by the firm 
between the years 1858 and 1865; (2) £1,747 15s. 4d., consist- 
ing also of different amounts applied for housekeeping expenses ; 
and (3) £1,397 Id. lid., put down as petitioner's portion of the 
expenses of a trip to England and back in company with Mr« 
Philip Levi. As respects the payments to Mrs. Phillipson it is 
clear from the evidence that they were made to her as benefactions 
by her brothers Edmund and Philip, and cannot therefore be 
chargeable to the petitioner. As regards the sums paid for house- 
keeping, they were all — except a moderate annual amount for 
her personal expenses, for which she has been held liable — 
expended in the maintainance of an establishment of which Mr. 
Philip Levi was the ostensible, actual, and therefore the 
responsible head. Then, with regard to the trip to England, it is 
in evidence that it was undertaken by her at the solicitation of her 
son, Mr. Philip Levi, and at his expense. It is exceedingly 
unlikely that she should have consented to go if by doing so he was 
to incur expenses very greatly in excess of her entire income. I 
consider that all these sums were improperly charged against the 
petitioner. It is not very clear how these entries came to be made. 
Length of time has probably obscured Mr. Eamer's recollections of 
those transactions. It seems to me, however^ that a probable ex- 
planation consists in the dilatory way in which the books of the 
lirm were kept. I intend this as no reflection upon the gentleman 
who then had charge of them. Very likely in keeping the 
accounts, in conducting the correspondence, and in manag- 
ing the details of a business of such magnitude, they had 
more than they were able to do, and were therefore obliged 
to neglect many things. I only refer to this matter for the 
purpose of exonerating the petitioner from the consequences of 
these inaccuracies. I pass over other smaller items as matters of 
detail, which I do not refer to for the reason I have ab^ady 
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assigned. I will only say that I acquiesce in the finding of the 
Commissioner in reference to them. The claim to interest I con- 
sider established by the uncontradicted evidence of Mr. Philip Levi 
of the agreement made between him and the petitioner in 1850, 
and the right to have it computed by rests seems to me to be in 
accordance with the practice of the firm in similar cases. 
Regarding it in this light it is not necessary to consider the 
argument in its support derived from the fiduciary relation 
subsisting between the parties and the misapplication of trust 
funds by Messrs. Levi k Co., though I belive that the doctrine 
applicable to such cases furnishes additional support to the 
petitioner's contention. As regards the effect of the Statute of 
Limitations, I consider that the petitioner is entitled to rely upon 
the numerous payments made by Philip Levi k Co. from time to 
time on her account, and especially those in discharge of rates, as 
taking the case out of the Statute. On referring to the accounts I 
find those payments were frequent and continuous, extending over 
the whole period of the monetary transactions between the parties, 
the latest being made in September, 1866. It is apparent, also, 
that whenever these payments were made the firm had money 
belonging to the petitioner in their hands, and it is to be inferred 
therefrom that they made those payments on her account out of 
that fund. The petitioner's counsel urged additional argument in 
support of his contention in this part of the case, but these I do 
not consider it necessary to examine. On each of the grounds, 
therefore, raised on this appeal, I am of opinion that the 
Commissioner's judgments should be affirmed. 

Appeal diamisaed. All co$U to be paid out of the estate. 
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Haxson, C. J., Gwynne, J., Wearing, J.] [Common Law. 

20 August and 13 Ootobbr, 1874. 

Miles and Others y. King. 

MEASURE OF JDAMAQBS. — Goods received **for the benefit of 
all concerned,'* 

Certain bales of wool were shipped on board the defendants barbie 
**yemi6** for dispatch hy the ship "Timaru," then loading far 
London. 

Through the negligence of the defendant, portion of these bales 
became submerged on the passage^ but were partially recovered 
through the exertions of the plaintiff^* overseer, who eaepressly 
stipulated that they were to be so recovered **for the benefit of all 
concerned" 

Some time was occupied in recovering and rendering fit for transport 
the submerged wool, and while the unsubmerged portion reached 
Ooolwa, ami was forwarded to London by the **Timaru" as 
originally intended, the submerged portion, or such of it as had 
been recovered, did not arrive in London until some months later, 
when a rise had taken place in the wool market. The consequence 
was that this recovered wool realized a higher price than that which 
had arrived by the "Timaru." 

On the question of the measure of the damages — 

Held — Per -GwYNNE, J., and Wearing, J., (Hanson, C.J., 
dissentientej— That the plaintiffs were entitled to recover the 
value of the lost bales estimated at thi market price of wool at 
Qoolwa at the time when they would have arrived but for the 
negligence of the defendant; and that the defendant was not 
entitled to be credited on account with theHncrease of price actually 
realized on the recovered bales ooer and above what they would have 
realized had they arrived in due course, less the cost of recovering 
and repacking the same. 

Rule nisi to reduce the damages by crediting the defendant with 
the difference between the amount which the recovered wool 
realized in London and the price which it would have brought if 
it had gone to England with the remainder of tlie bales in the 
" Timaruy'' or for a new trial on the ground that the damages were 
excessive, and of misdirection as to the measure of damage. 



Digitized by 



Google 



ISii. S. A. LAW REPORTS. 203 

SuPBEMK Court. Miles and Othrrs v. Kino. Common Law 



On the motion for the rule the following authorities were cited : — 

Anfl^el on Carriers 
Story on Baiknents 
Sedgwick on Damages 
Maine on Damages. 

The action was tried at the Oivil Sittings. 

The declaration alleged that the defendant contracted under 
bills of lading with the plantiffs' agent to carry from the Toorale 
Station to Goolwa 776 bales of wool, but that the defendant had 
failed to deliver the total number of the said bales at Goolwa, and 
had also failed to deliver certain other bales in good order and 
condition. And the plaintiffs claimed £2,000. 

The defendant pleaded non asmmpsit, denial of the breach of 
contract, and that he was prevented from fulfilling the contract by 
the perils and casualities excepted under the bills of lading. 

From the evidence adduced at the trial, it appeared that in the 
month of November, 1872, the quantity of bales mentioned in the 
declaration were arranged to be shipped on board the defendant's 
barge *' Venui" the wool being taken on board at a landing-place 
on the Toorale Station and carried to Goolwa, under consignment 
to Messrs. Acraman, Main, & Co., the agents for Messrs. Miles & 
Co. After the loading had been completed, the number of bales 
mentioned were by some meaus precipitated into the water. The 
balance was duly carried according to contract, and went on to 
England by the ship " Timaru,^* which loaded at Port Victor. The 
plaintiffs' manager at first declined to take any responsibility as to 
wool which fell overboard, but ultimately agreed to assist in 
dressing it for the market **for the benefit of all concerned." A 
considerable time was spent in converting the wool from greasy 
into washed fleece, the evidence being that its original state was 
irretrievably injured by the submersion. It was subsequently 
carried under the plaintiffs' directions to Goolwa, in a barge 
belonging to Captain Johnston. It was then shipped to Melbourne, 
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and from thence to England, where, in consequence of a rise in the 
market, it realized a much higher rate than the consignment which 
had been carried by the ** Timaru.'' At the trial, a verdict was 
given for the plaintiffs for £1,653 3s. 4d , leave being reserved to 
reduce the damages 

Way^ Q.C., now moved to make the rule absolute. 

StoWf Q.Cf showed cause. — No part of the wool which fell over- 
board was received by the plaintiffs. There could have been no 
question as to the right to recover the full value of the quantity 
not delivered, and at the rate which ruled at the port of destina- 
tion when the whole cargo should have arrived there. The only 
point which arises, therefore, is as to the principle upon which the 
recovered wool is to be valued. In order to ascertain the true 
bearing of the case, it is only necessary to look at what the 
defendant agreed to do, then to consider whether he fulfilled his 
contract, and lastly, what is the plaintiffs' loss. It will be 
admitted that irrespective of the salvage wool the defendant is 
liable to the extent of the market price of all wool not delivered 
under the contract. The cases cited in moving the rule wm only 
go to establish that the receipt of salvage does not take away the 
right of action for negligence, but operates to reduce the amount 
of damages recoverable. The contention on the part of the 
defendant^ however, is that the plaintiffs' having received the wool 
recovered, the deduction to be made in the defendant's favour is 
not what it was worth at the time when it ought to have been 
delivered, but the amount realized by it, no matter when or where 
sold. If property were injured at a place where there was no 
market, and the owner elected to take it then and there, a 
difficulty might arise as to the correct manner of estimating its 
value ; but no such complication arises in connection with the case 
before the Court. The defendant argues that if the salv^ge wool 
had been sent with the remainder of the quantity contracted to be 
carried by him to England by the '^Timaru" a much smaller sum 
would have been received for it. But that has nothing whatever 
to do with the defendant, whose contract and connection with the 
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plaintiffs were at an end after the date when delivery of the wool 
should have been made at Goolwa. It is clear that the defendant 
could not have been affected by a fall in the London market, and 
by every principle in law and equity he is, therefore, not entitled 
to any advantage in consequence of the rise. The defendant would 
also be chargeable with the expenses incurred in preparing the 
wool recovered for market. The risk of selling the property at a 
particular time was entirely borne by the plaintiffs The case 
then comes under the general rule, which fixes the damages at the 
price obtainable at the port of delivery at the time such delivery 
should have been made — 

Addison on Torts 

O^Hardan v. Gteat Western Railtoay Company^ 

6 B <k S. 484 
Stoiy on Bailments 
Rice V. Baxendale, 30 L.J., Ex., 37L 

Boucaut, on the same side. — There is no case which establishes 
that the measure of damages would be affected by the fact of some 
of the injured goods being subsequently sold at another place at a 
higher rate than that obtainable at the destination fixed at the 
time when delivery should have been made. The sale of the 
salvage wool in England was purely a speculation of the plaintiffs. 
If, instead of having anything to do with the wool which was 
Submerged, the plaintiffs had purchased a sufficient quantity to 
mftke up the deficiency, and charged the defendant with the cost, 
it ean hardly be contended that the latter would be entitled to the 
bene6ts of any increased price above what had been paid for it 
obtained in the English market for the wool so bought. (Gwynnb, 
J. — It appears to me, that after delivery at the port of destination 
the defendant was a stranger to the plaintiffs as far as any further 
transactions with wool were concerned.) 

^f^t/} Q'C, in support of the rule. — Counsel for the plaintiffs 
have only addressed themselves to one feature of the case. The 
general principle of law which has been laid down as to damages 
for non-delivery of goods by a carrier cannot be controverted ; but 
complications arise in the case under consideration which to some 
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extent take it out of the rule referred to. The defendant contends 
that the special circumstances connected with the recoverj of the 
bales which fell overboard amount to a special contract, under 
which the defendant is entitled to the benefit of the value realized 
by the salvage wool. The simple fact of certain bales haying fallen 
into the river did not j?er se amount to a breach of the defendant's 
contract, which was only broken by the failure to deliver within a 
reasonable time. It is to be observed also that it would be 
competent for a consignor to stop goods in transitu if he could 
obtain them without inconvenience to the carrier. On the goods 
being injured, also, the plaintiffs could have said that they looked 
to the defendant to perform his contract, and, therefore, positively 
decline to have anything to do with the salvage. The defendant 
submits that such was the course adopted in the case before the 
Court. The manager of the station declined to take any responsi- 
bility after the accident happened until a special contract was 
entered into. (Stow, Q.C, — Points are being raised which were not 
taken at the trial. It has never been suggested previously that 
the salvage was at the risk of the defendant, or that the plaintiffs 
had not taken possession of it.) The evidence and the letter put 
in by the plaintiffs point clearly to an agreement by which the 
goods were to be retrieved, as the overseer said, ** for the 
benefit of all concerned." The plaintiffs, therefore, by their agent, 
expressly refused to take possession of the damaged wool on their 
own account, but agreed to become trustees for the benefit of all 
parties in rendering the recovered wool fit for market. The bulk 
of such wool, also, was converted into something totally different 
from its original character. (Stow, Q,C, — It is quite clear, at any 
rate, that the salvage was delivered to the plaintiffs at Goolwa, and 
by them shipped to England.) The property was under the 
direction of the plaintiffs, and whatever they did in the qxercise of 
a reasonable discretion, the defendant would be bound by. It is 
to be remembered, too, that the defendant had not contracted to 
deliver washed fleece, but greasy wool. Under the special contract, 
there was no place of sale fixed, and, therefore, the plaintifis were 
at liberty, but in the interests of all parties, to dispose of the 
salvage where they thought best. (Stow, Q.C.— We sue not only 
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for failure to deliver, but also for damage done to the wool.) The 
Court will look at the evidence as well as the pleadings in order to 
ascertain how the plaintiffs shaped their case. {Slow, Q,C, — If 
the point as to the possession of the salvage had been raised on the 
trial, I should have urged that the question was one for the jury 
to decide.) (LIanson, C.J. — I certaiuly did not at the trial see the 
importance of the point ; but having stopped J/r. Way at the 
time in his argument as to what should be the proper measure of 
damages, it would be uufair to disallow any points which might 
then have been submitted.) (Stow^ Q.C, — The point reserved 
was whether the defendant had a right to the benefit of the 
difference between the sum which the wool actually fetched and 
the market price at Goolwa when it should have been delivered 
there under the contract. That does not raise the point now 
urged, and which is clearly an afterthought.) The point as to the 
substituted contract is involved in the argument that the 
defendant is entitled to share in the extra price obtained for the 
salvage wool. The only complication has arisen from his having 
mistaken London for the port of destination. If the defendant's 
contention be right, the verdict will have to be reduced to about 
£57 L It is quite clear that the Court has the power to reduce 
damages, even after verdict — 

Maine on Damages. 

If the damages be not reduced, however, a new trial might be gran- 
ted. As to the salvage having been delivered to the plaintiffs it is 
noteworthy that another carrier brought it from Toorale to Goolwa, 
and it has never been in defendant's possession after plaiutiffs 
recovered it at Toorale. How then can the defendant be said to 
have delivered it at Goolwa 1 There is also no case which 
establishes that salvage goods arc to be treated as part of the 
original consignment, and their value ascertained at the port of 
destination. On the other hand, a good reason can be shown for 
not doing so. If goods are damaged in transit the carrier is bound 
to do the best he can for the benefit of all concerned, and if the 
owner undertakes the responsibility he will be in the same position. 
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The plaintifiH seek to recover £1,600, while their actual loss only 
reached less than one half of that amount. Both at law, therefore, 
under the special contract, and on all principles of equity, the 
defendant is entitled to his rule. 

Inglebj/, on the same side. — The vital question is as to the 
arrangement for rendering the damaged wool fit for market. The 
only construction of the words used by the plaintiflfs' manager — 
^* for the benefit of all concerned " — is that the attempt shoud be 
made to lest^en the loss sustained through the accident Under 
the bill of lading, also, on which the plaintiffs* action is based, 
there clearly can be no charge for expenses incurred in retrieving 
the damaged wool. That was done under the special contract. If 
the argument as to saving the wool was not as the defendant put 
it, the only inference would be that it was for the benefit of the 
plaintiflb only, and not *'of all concerned." On the whole case it 
is evident that the original contract was altered before breach, and 
on such altered basis the Court will judge the question at issue. 

Cur, ad, mUt. 

13 October— 

Hanson, C.J., read the judgment of Mr. Justice Wsarino 
(absent on circuit) on the rule for a now trial in this case, as 
follows : — This was an action brought by the plaintiffs, the owners 
of certain wool shipped by them on board a barge of the defendant^ 
to recover damages for the injury they had sustained by reason of 
the short delivery of part and the damage done to the residue of 
their property by the negligence of the defendant's servants. The 
plaintiffs carry on business as sheepfarmers at a station on the 
River Darling, called Toorale. In November, 1872, they placed 
on board the defendant's barge, the Venus, 953 bales of wool^ 
which were consigned to their agents, Messrs. Acraman <& Co., at 
Port Victor. A bill of lading, containing the usual clauses, was 
at the same time signed by the defendant According to its terms 
the wool was to be delivered at the Goolwa, and thence it would 
have to be carried by the tramway to Port Victor. At Toorale 221 
bales fell overboard, in consequence, as the jury found, of the 
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negligence of the men euiployed by the defendant to load the 
barge. Some bales were wholly losf, but 163 were recovered. 
When taken out of the river they were found to be in a thoroughly 
unmerchantable state. Some difficulty at first arose as to the 
taking possessinn of them, but eventually Mr McPherson, the 
plaintiffs' manager, undertook «.o have the wool cleaned "for the 
benefit of all concerned." Of course these operations caused 
delay; but at length the 163 bales were carried in a barge of 
Captain Johnson's, and delivered to the plaintitfa' agents at Goolwa. 
Subsequently they were sent by those gentlemen, by way cf 
Melbourne, to London, where the wool was sold. But before these 
bales arrived at the Goohva the first lot of 732 bales ha*! been 
shipped by Messrs. Acraman, Main, & Co., to London by a vessel 
called the Tinuiru. Between the arrival in LonHun of this wool 
and the 163 bales shipped afterwards by the Northumherla^id 
there had been a rise in the price of wool in the London market, 
which beneficially affected the sale of the 163 bales. There is no 
difference between the parties to this action as to the way in which 
the gross amount of damages for which the defendant should be 
liable is to be computed. The only question is as to what he is 
entitled to claim in reduction of that damage for what I call the 
salvage wool, the 1 63 bales. The plaintiffs' counsel contend that the 
value is what it would have realized if it had been sold at the Goolwa 
at the time the Venus arrived, le^s the cost of preparing it for the 
market, and the interest upon its value during the period of its 
detention at Toorale. The defendant's counsel on the other hand 
says that he is entitled to a credit for what is actually realized in 
London, less the expenses at the station incurred in getting it fit 
for the market, the freight to Melbo!u*ne, insurance, and interest. 
Now, I apprehend the general rule to be that when goods are lost or 
deteriorated during a voyage by causes which do not come within the 
exceptions in the bill of lading, the owner is entitled to claim as 
damages the amount they would have realized at the port of 
destination if they had arrived in due course. Here the port of 
destination was the Goolwa, and the time when the wool ought to 
have reached that port is fixed by the arrival of the Venus. It 
seems to me also that the way in which the valuation cf the 
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salvage should be made must, in the absence of any special agree- 
ment to the contrary, follow the same rule. Now, was any special 
agreement made here ] The defendant says that there was, and 
he relies in support of that view upon an expression which was 
used when the wool was taken possession of at Toprale by Mr. 
McPherson. In my opinion the conduct of the parties affords 
no evidence of any such agreement. When Mr. McPherson said 
that he would have the wool scoured " for the benefit of all con- 
cerned," he meant, 1 conceive, to intimate merely that he took no 
step to compromise the interests of any person who might turn 
out afterwards to have any claim in respect of the wool— whether 
as the original owners, the carriers, or the insurers — of whose 
several rights he is to be presumed to have been at that time ignorant. 
But the respective claims of the plaintiffs' and the defendant being 
at that period determined it devolved upon the defendant, if he 
thought it for his interest so to do, to obtain a fresh agreement in 
substitution of those claims. But there is no evidence of his 
having done anything for that purpose. He did not take 
possession of the wool after it had been scoured, nor did he 
stipulate that it should be forwarded to any market different 
from that to wihich it was then destined, viz. the Goolwa. At 
that place the plaintiffs, with his consent, took possession of it. 
It appears to me that then and there the transaction between the 
parties was concluded. The defendant gave no intimation that he 
desired to retain thenceforth any interest in the wool, nor did he offer 
any guarantee to the plaintiffs against any loss which might result 
from its transhipment to any other port or its sale in any other 
market. In my opinion, if it had been lost, or sold at a diminished 
price, he would not have been responsible in either case to the 
plaintiffs, the entire risk, therefore, was that of the plaintiffs; 
and, in accordance with the maxim qui aentit onm seniire debet et 
commodum^ in my opinion it ought to enure for the plaintiffs' 
benefit. I therefore think that they are entitled to retain their 
verdict, and that the rule should be discharged. 

GwYNNB, J., delivered judgment as follows:— The only question 
on this rule is as to the amount of the damages. The facts of the 
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case are sufficiently stated in the judgment of my learned 
colleague Mr. Justice Wearing, and so I will no further allude to 
them than to state that 776 bales of wool were originally shipped 
under the contract constituted by the bill of lading. Of these 221 
fell into the river just prior to the completion «>f the loading, out 
of which 193, though damaged, were recovered, but 28 bales were 
utterly lost in the water. As to the residue {55^ bales) they 
were carried on to the Goolwa, and there delivered to the plaintiffs 
in good condition, and by them shipped to London by the Timarn. 
As respects the lost wool no question arises as to the measure of 
damages. It is admitted on all hands that the measure was the 
market price of wool at the Goolwa at the time of the delivery of 
the sound wool, but the contention is as to the measure of the 
damages applicable to the 193 bales which were got out of the 
river. The evidence shows that there was a reluctance on the part 
of the plaintiflfe' overseer, arising from a fear of compromising his 
principals' rights, to interfere in endeavouring to rescue the wool 
from the river. However, that reluctance was got over by an 
arrangement between the overseer and the defendant to the effect 
that the overseer should act in the matter for the benefit of all 
concerned. The overseer, in pursuance of that arrangement, 
commenced operations, and ultimately recovered the 193 bales, 
which he washed, dried, repacked, and rendered merchantable. 
These bales were sent down the river t5 Goolwa, received by the 
plaintiffs and thence shipped by them to £ngland iu a ship which 
left some time after the Timaru. Singularly enough, these bales 
sold in £ngland for a much higher price than the wool 
shipped by the Timat'u, and the defendant now claims to have the 
benefit of the difference put to his credit on account, and thus to 
diminish the amount of the damages. And he bases his claim to 
this benefit on the ground of the arrangement I have previously 
referred to as taking place between himself and the plaintiffs* 
overseer. And while his learned counsel speaks of a special con- 
tract, and argues that it superseded his obligations arising from 
the compact made by the bill of ladmg, I am unable to see from 
the evidence that any such contract can be implied from the 
conduct of the parties. It certainly was not expressed, and is a 
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most unusual, if uot unheard-of character. Uence the proba. 
bilities are very much against it, and the law would require strict 
proof of its existence. The property in the wool was never out of 
the plaintiffs. It was optional with them to refuse to receive it when 
damafi^ed or lost, and immediately to stand upon their rights under 
the bill of lading, or to receive it under protest, and sue for 
the ditlerence between the wool in good condition and when 
injured by the defendant's negligence. They seem to me in effect 
to have adopted the latter alternative, and assuming the condition 
of the 193 bales when brought to Goolwa to have been is good as 
the 555 bales, the plaintiffs would have been entitled, as dan^ages 
to the cost of rescuing, washing, and repacking the wool, freight, 
interest, &c., which the plaintiffs now demand. I think, therefore, 
the rule should be discharged. 

Hanson, C.J. delivered judgment as follows :~This is an action 
brought by the plaintiffs, as shippers of goods, against the defen- 
dant as carrier, for loss sustained by the negligence of his 
servants. At the trial before me a verdict was found for the 
plaintiffs on the question of negligence, and I directed the jury 
that the measure of damages was the difference between the value 
of the goods at port of their destination if they had been 
safely delivered by the defendant according to his contract and the 
value of the recovered goods at the same port at the time of their 
arrival in the condition in which they then were, deducting from 
such last-mentioned value the amount which had been paid by the 
plaintiffs to bring it into that condition, but I reserved leave to 
the defendants to move to reduce the damages to the actual 
difference between the sum which the plaintiffs would have realized 
by the sale of the goods in London if they had been delivered 
according to contract and that which they did actually realize. A 
rule nisi has been obtained to reduce the damages pursuant to 
the leave reserved, and also for a new trial on the ground of mis- 
direction— -that I ought to have directed the jury that the true 
measure of damages was not the difference between the sum that 
would have been received by the defendants had they not sent the 
goods on to London and that which they di4 receive, but between 
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the latter sum and the value of the goods at the place of destina- 
tion at the time at which they ought to have been delivered, and 
this rule we have to determine. The material facts are that the 
plaintiffs shipped on board of the barge of the defendant about 
776 bags wool, to be taken from Toorale, the place of shipment, to 
Ooolwa, under a V)ill of lading, and that by the negligence of the 
servants of the defendant 221 bales of this wool were lost over- 
board from the defendant's barge, of which only 103 were re- 
covered ; that those which were recovered were so wetted as to be 
incapable of being taken on by the defendant, and that it was 
necessary to unpack the whole, to scour the greasy wool and to 
dry the scoured, and to repack it in fresh packs ; that before this 
was done one Henderson, who was manager for the plaintiffs at 
the station at which the wool was shipped, and had in that 
capacity shipped it for them, told the defendant that the wool was 
out of his hands, and he wanted authority to take it out of the 
river, upon which the defendant gave him a written authority, 
which had been lost, but which authorized him to recover and 
unpack the wool on behalf of all parties concerned. Under 
this authority Henderson set to work to recover the wool, unpack, 
scour, dry and repack it, and he then forwarded it by barge to 
Mannum, not belonging to the defendant, and in so doing incurred 
certain expenses which, with one exception, that of £50 paid to 
himself, were added to the account of the damages. The larger 
part of the wool originally shipped arrived safely at its port of 
destination in December, 1872, and had the wool lost overboard 
arrived at the same time it would have been worth at that port 
£3,694 1 3s., according to the estimate of Mr. Luxmoore, a skilled 
witness called on behalf of the plaintiffs. When, however, such 
of it as had been recovered did arrive, which was in March, 1873, 
there had been a fall in the price in Adelaide, which affected its 
value at Goolwa, and it was valued by the same witness at 
£2,341 9s. 8d., from which had to be deducted the cost of recover- 
ing and repacking, estimated by the jury at X300, so that the 
damages, according to the rule laid down by me to the jury, 
amounted to £1,653 38. 4d. It was, however, shown that had 
the lost wool been delivered at the Uoolwa according to the bill of 
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lading it would have been sent to London by the Timaru, and 
would have sold for £4,379 Is. 5d., while the recovered wool when 
sent home fetched £3,965 4s. Id., there having been a rise in th» 
price of wool in London, so that the loss to the plaintiffs, adding 
the £300 for the cost of recovering, together with freight to Mel- 
bourne, tare, and net, would be £848 17s. 2d. Upon these facts 
the plaintiffs contended that the true measure of damages was 
that which I had laid down, the loss of the plaintiffs being 
estimated at the market price nf the wool at the port of delivery 
at the time, less the value of the wool actually delivered at the 
same place when it was so delivered. And on the other hand the 
defendant contended that though I had properly laid down the 
measure of the original loss of the plaintiffs, yet that the deduc- 
tion from that was not the estimated value of the wool at any 
selected place, but the net price realissed by the plaintiffs from its 
ultimate sale, and on consideration I am disposed to agree in the 
latter view. No question was raised as to the measure of the 
original damages, and upon the case as it stood at the trial that 
must be regarded as having been fixed by the case of O'HarUan v. 
Qre<U Westtm Railway Company^ and the latter case of British 
Columbia Sawmill Company v. N'ettUahip^ 3 L.R., C.P., 499. 
It is the market value of the goods at the time and place 
at which they ought to have l3een delivered, together it 
may be with interest to compensate for any delay in replacing 
them. But the question arises upon the amount by which 
that sum is to be reduced, and upon this, so far as I am 
aware there is no authority. It never appears to have arisen, and 
certainly, so far as I can discover, there is no case to support the 
plaintiffs' contention that the value of the saved article when 
ultimately forwarded is to be estimated at the price it would fetch 
at the intended port of delivery. And upon principle I am unable 
to see why it should be so estimated, since the reason for their 
estimating the value of the article when not delivered appears to 
be that this is the sum which the plaintiffs might obtain for it if he 
desired to sell, or at which he might replace it if he wished to use 
it or send it to another destination. And this reason does not 
apply in such a case as the present. Looking then at the position 
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of the parties, it appears that the plaintifis' had a complete cause 
of action on the arrival of the defendant's barge at the Goolwa 
without the wool. The defendant had entered into a contract 
by the bill of lading to deliver a certain number of Imles, and he 
had failed to deliver 221, a part of that number, and had, more- 
over, incapacitated himself from delivering the greater porticm in 
its original form ; it would be no longer greasy wool, but scoured 
The plaintiffs' would have a right to do what the evidence shows 
that they actually did — refuse to have anything more to do with 
the wool, treating it as altogether out of their hands, and, so far 
as they were concerned, casting the whole responsibility upon the 
defendant; and they might the day after the arrival of the 
barge at the Goolwa have produced their bills of lading and 
demanded the whole of the wool, and have brought an action 
against the defendant to recover all that was short delivered, when, 
if they had convinced the jury that the non-delivery arose from his 
negligence, they must have succeeded in their action. Nor would 
the defendant in the action have reduced the damages by the value 
of the wool saved, for the plaintiffs' had not taken it as owners 
but merely held it on account of all concerned. But then it would 
seem to be clear, according to the judgment of the Court in Rijwe v. 
Salvador^ 3 Bing., N.C., 288, in the analogous case aforesaid, that 
they must have accounted to the defendant for the net sum which 
they received in respect of the wool saved, and that he might have 
recovered this amount from them^in an action for money had and 
received ; and after the best consideration I can give to this case I 
think that this is substantially the position of the defendant now. 
He failed to deliver the goods according to his contract, and he had 
incapacitated himself for so delivering them, as we must assume, 
by reason of negligence, so that the plaintiffs' right of action was 
complete at the time the barge arrived with short loading at her 
port of delivery. The contract was broken, and nothing more was 
done under it, for the agent of the plaintiffs', acting as I conceive, 
prudently in the interests of his employers, refused to have any- 
thing to do with the wool on their behalf; and the subsequent 
delivery at Goolwa by a barge not belonging to the defendant, and 
without his authority, could not be taken to be a delivery in pur- 
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suanca of the contract. The action of Henderson was a dealing 
with the wool either for the benefit of the plaintiffs or for that of 
the insurers as the case may be. The wool could not be carried 
on in its actual condition, and something must be done to render 
it fit for transport ; nor could it then be determined who was to 
bear the expense. If the defendant had not been guilty of negli- 
gence, the loss occasioned by the accident would have fallen upon 
the plaintiffs or upon the insurers, according as the wool had or had 
not been insured. If as the jury found it was occasioned by negli- 
gence, then the defendant would have to bear that loss; but whatr 
ever might be its incidence, Henderson, or rather the plaintiffs, for 
they appear to have adopted his act and to have carried it out, 
would be bound to do the best to secure and repack the wool, and 
to obtain the best price for it. Then upon what ground can it be 
said that the value of the wool at the original port of destination 
at the time when it arrived there in its altered condition is to be 
the measure of its value] I fail to find ftn3\ If the plaintiffs, 
acting for the benefit of all concerned, had sold it then in the 
exercise of a wise discretion, then the price that it realised would 
have been not an element in estimating the loss of the plaintiffs or 
the damages to which they were entitled, but the amount which 
the defendant was entitled either to set off against their demand 
for damages on equitable grounds or money which he could have 
received from them as money had and received to his use. But 
they did not so sell it — probably it would have been imprudent to 
have done so— they sent it to London. But it does not seem 
that by this they divested themselves of the character which they 
had assumed, or that they are entitled to appropriate to themselves 
the profit which arose by reason of their doing what a prudent 
agent presumably could have done under the circumstances. On 
the contrary, if the action had been brought and tried before the 
accounts sales were received in the colony so that the plaintiffs had 
recovered the whole loss the defendant might so soon as such 
amounts were received have sued them for the net amount produced 
by the sale of the wool ; and I am unable to see in what respect the 
rights of the parties are affected by reason of the action not 
having been brought until after the wool had been sent for sale 
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to London. The argument of the plaintiffs appears to assume that 
Henderson took possession of the wool as the agent of the 
defendant, and for the purpose of enabling him to carry out his 
contract. That view, however, is contradicted by their own 
evidence, which shows that the authority given by the defendant 
to Henderson was not to act for him, but to act for the benefit of 
all parties concerned. And not merely does their own evidence 
show this — that this v^aB what was done by the defendant— but 
the facts of the case show that there was nothing else which he 
was likely to have done. For him to have constituted Henderson 
his agent to carry out the contract would have been to admit 
that the loss was the result of some negligence for which he was 
responsible, and that certainly he had no intention to do. It is 
true that according to Henderson he said, on first hearing of the 
accident that there must have been carelessness, but this was 
before he had seen Tait, the master of the barge, and had heard 
his version of the affair, and his conduct since shows that he has 
throughout consistently disclaimed any further responsibility under 
the contract either to forward the goods or to make compensation 
for them. It would, therefore, have been most unwise to have 
done any act to recognise his liability at this time, and no jury 
upon the evidence could possibly have held that he did or intended 
to do this. On the contrary, the very form of authority which he 
gave showed that he considered the contract at an end as far as he 
was concerned, for it is one well known in matters of shipping, 
which places the person authorised in the position of an indifferent 
agent, not acting for the benefit of any specified person, but bound 
to do what he believes will be most advantageous in reference to 
the subject matter, and so to cause the loss to fall as lightly as 
possible on the party who is ultimately found to be liable; and 
though the jury have found that the defendant was in fact liable, 
this cannot affect the character of his act at the time. The verdict, 
makes him responsible for his failure to carry out his contract 
since it decides that such failure was not occasioned by any of the 
excepted perils ; but it also, as I conceive, entitles him to the 
benefit of any moneys received by the the plaintiffs in respect of the 
cargo short delivered. I am therefore of opinion that the defen- 
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dant is entitled to have the rule for a new trial made absolute on 
the ground of misdirection ; but it is probable that if that were 
done evidence might be given to show that the true reason of the 
original loss of the plaintiffs was not the value of the wool in 
Goolwa, but the price it realized in London, as there would have 
been no means of replacing the lost wool in the former place, and 
it was shipped on board the defendant's barge — probably with his 
knowledge — for the purpose of being sent on to the latter, thus 
bringing this case within the principle of Kice v. BaxendaJe. 
As, however, my learned colleagues entertain a different opinion 
from myself upon the main question, it is not necessary to consider 
this point, and the rule must be discharged. 

BtUe discharged. 
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G WYNNE, Primary Judge.] [Equity. 

22, 23, 29, AND 30 SEPTEMBER, AND 27 OCTOBER, 1874. 

Brady v. Brady and Others. 

BSAL PROPERTY ACT, 19Ql.-^Certiflonle issued pursuant to 
fraudulent applieaiion. 

M, the eldest son of a deceased registered proprietor, fraudulently 
applied in the name of his father to have certain Umds brought 
under the provisions of the Real Property Act, 1861, stating in his 
declaration in support, amongst other things, that he ufas not aware 
of any mortgage other than set forth and stated as follows : — 
** That K lent to me the sum of £250 sterling on the security of the 
said piece of land, and that I have agreed to execute and register a 
mortgage for the said sum to the said K or to whom he may 
desire,^* 

A Certificate of Title wets accordingly issued in the name of the 
deceased proprietor, and on the date when the same was issued, M 
executed in the name of the deceased a Memorandum of Mortgage 
to Der Deutsche Club to secure the sum of £250 and interest, 
presumably the same sum expressed in the application to have beeen 
advanced by K. 

On Bill flUd to set aside the Certificate and Mortgage — 

Held—That the Lands Titles Commissioners had no power under the 
circumstances to issue the Certificate of Title in the nctme of a 
dead man. That such Certificate was, therefore, a nullity ; and 
that the Mortgage, being based on the Certificate, fell with it. 

That neither the heir-at-law of the testator, the executors of his 
ivill, the Registrar- Oeneral, nor the Lands Titles Commissioners, 
were necessary parties to the above suit. 

That the Court of Equity has concurrent, if not sole jurisdiction in 
cases of fraud arising out of the Real Property Act of 1861. 

The demurrer arose out of the will of Michael Brady, late of 
Gawler Plains, farmer. The testator, as owner in fee of part of 
Section 3259, Hundred of Munno Para, by his will directed that 
it should be sold on January 27, 1864, and the proceeds equally 
divided between his two sons the plaintiff, Michael Patrick Brady, 
and one of the defendants, Daniel Thomas Brady, subject, 
however, to a charge'of £100, to be equally divided between the 
testator's two daughters. The testator died on June 10, 1862, and 
his executors duly registered and proved his will on September 10 
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and November 19 of that year respectively. The defendant 
Daniel Thomas Brady, subsequently, fraudulently suppressing the 
will of his father, possessed himself of the deeds of the land in 
question, and applied in the name of the testator to have the kiid 
brought under the Real Property Act, and procured the issue of a 
certificate of title on September 7, 1871. He then executed a 
mortgage of the property in the name of Michael Brady to the 
German Club, to secure the sum of ^250 and interest. The 
plaintiff, therefore, prayed that the certificate of title referred to 
might be cancelled, and that its effect, and also that the 
mortgage to the German Club, might be declared to be wholly 
void and inoperative. 

Both the defendant, Daniel Thomas Brady, and also the 
German Club demurred to the plaintiff's bill. The points 
mainly relied on by the defendant, the German Club, were that 
the Court of Equity had no jurisdiction in the matter involved in 
the suit ; that the plaintiff had no equity by virtue of which he 
could ask relief from the Court; that the plaintiff had not joined 
all the necessary parties to the bill ; and that there were 
inconsistencies in the allegations of the bill. 

Boucaut^ for the German Club, in support of the demurrer. — 
The cases of legacy and debt are analogous as far as the necessary 
parties to a suit are concerned, every one interested, with a few 
exceptions, having to be brought before the Court. In the case of 
legatees, one might represent the whole of them, or the trustees 
might stand as representatives of the cestui que trust : but the 
heir-at-law, whom the plaintiff has not joined, is always an 
indispensable party to a suit such as the one before the Court — 

Mitford on Equity Pleading. 
Story's Equity Jurisprudence. 

The only exception to the rule is when the heir cannot be reached, 
but then he would not be bound by any decree made in his 
absence. (Gwynnb, P.J. — Land directed to be sold under a will 



Digitized by 



Google 



1874. S. A. LAW REPORTS. 121 



Supreme Court. Brady v. Brady and Others. Equity. 



is in equity a conversion, although tho dry legiil eutatti remains in 
the heir-at-law.) That being so, the bill must fail, as it asks the 
Court to deal with the land. It is evident that the executors tak^ 
no legal estate — 

Doe d. Hampton v. Shoiter^ 8 A. <k E., 905 
Williams on Executors. 

And the plaintift' was also wrong in saying that he has any estate 
in the land. (Gwynne, P.J. — 1 think the plaintift' has a sufficient 
interest to enable him to prosecute the suit.) On the question of 
parties it is quite clear, also, that the Registrar- General and the 
Real Property Commissioners should have been brought before the 
Court, inasmuch as the bill seeks the cancelliug of a certificate of 
title, and the whole case arises out of their acts, and the plaintiff 
might possibly have proceeded against them for negligence in not 
discoveriug that the will of the testator had been registered. 
Then, as to want of jurisdiction. The Act establishes a tribunal 
for the purpose of bringing land under the Act, which tribunal is 
the Judge, and has to make certain enquiries (sections 14 to 19) 
and upon being satisfied with the result of their discretion (section 
20) bring the land under the Act. (Gwtnnb, P.J. — But the 
plaintiff says it is not under the Act.) It is de facto^ and must 
continue sv) de jure, unless the Commissioners' adjudication be 
repealed by scire faciis. Further, under the Real Property Act, 
there are certain clauses which provide for the cancellation of 
certificates of title under certain circumstances, which circum- 
stances, however, it is noteworthy are much wider in their scope 
than the analogous provisions of the Irish Encumbered Estates 
Act — 

In re WaUhy Irish Law Reports. 1 Eq., 399. 

Under section 35 of the local statute ic is enacted that the 
certificate of title is to be conclusive evidence except in certain 
cases, and the facts disclosed by the plaintifl's bill do not come 
within either of the exceptions. But clause 135 gives the Lands 
Titles Commissioners power in cases of error or fraud to cancel the 
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certificates which they have issued. ((Jwynnb, P.J.— But what 
position would that leave the iunocent mortgagees inl Could the 
Corarnissioners withdi*aw the certificate and retain the mortgage in 
full force and effect 1 Or would the mortgagee have a claim on 
the Assurance Fund ]) Perhaps he would, although it is doubtful . 
or, perhaps, the certificate might be reissued to another person, 
subject to the mortgage. At any. rate, on the question of 
jurisdiction, it is evident that where a statute enacts a new set of 
rights and also new remedies, the latter can only be obtained 
under the special machinery of the statute — 

Edwards v. Coombe, 27 L.T., N.S., 315. 

Probably the case of — 

Bray v. MacDorudd, 1 S.A.L.H., 20, 

may be relied on by the plaintiff in support of his bill, but the 
distinction is that in that case, which was oue under the shipping 
laws, the duties of the Customs officer were purely ministerial and 
not judicial, as are the functions of the Registrar-General and the 
Lauds Titles Coinmissioners. Clause 26 of the Real Property Act 
also supports the view that the plaintiff has ohosen the wrong 
tribunal frum which to obtain any relief which he may be entitled 
to. (GwYNNB, P.J. — What would be the effect of the cancellation 
of the deeds by virtue of which the certificate of title is issued 1 
It does not very clearly appear, also, how it is to be done. If the 
deeds are effectually destroyed, I do not see how I can restore to 
the plaiutiff the muniments of title to the land.) That is what I 
contend. The plaintiff' cannot get relief from this Court. Even 
the Lands Titles Commissioners can only amend the certificate of 
title. They cannot revive the cancelltd deeds. As to the form 
of demurrer, it has been taken from — 

Faf^y V. Oweriy 3 Atk., 739. 

The next point is as to the plaintiti''B want of equity. In the first 
place, the plaintiff, as before remarked, is not entitled to the land 
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io question. (Gwynnb, P.J. — The case does not come within the 
general class where executors liave to distribute the proceeds of 
the real estate after sale, for there a power of sale is implied. It is 
doubtful whether Mr. Brady's executors had that power, but 
assuming they had, it did not touch the questiofi of the legal 
estate. 1 think the legal fee-simple was in the heir-at-law.) I 
would point out as to that, also, that the plaintiffs bill is not in 
proper form. The suit should have been an administration one, as 
the cancelling of the certiticate would not do complete justice 
between the parties. Then, further, the plaintiff has been guilty 
of great kuhes in not moving in the matter earlier. (Gwynnb, P.J. 
— No laches would cover fraud. In the case under consideration 
the bill sets up a great fraud. I think the defendant Brady 
intended to personate his deceased father, which he accomplished 
successfully by his fraud and the gross negligence of the solicitors 
of the Lands Titles Office, for had the latter searched the Registry 
Office records properly they would have discovered the will of the 
testator. They, therefore, have been guilty of negligence which 
would have rendered an ordinary attorney liable to heavy damages.) 
Although uo iaefies would protect the |)ersou actually committing 
the fraud, yet the point can be taken on behalf of a third party, 
which is the position of the German Club in the case before the 
Court. (Gwynnb, P.J. — Under the law of England if a person 
steals a horse, for instance, and tells it, the innocent purchaser will 
not be protected, against the real owner if the latter secure the 
conviction of the thief. If the whole of the defendant Brady's 
action were steeped with fraud throughout, the plaintiff would 
probably contend that the whole of the transactions in connection 
with it were void.) Even on that view of the case, the plaintiff 
cannot come to a Court of Equity for relief, as the Court cannot 
cancel deeds which are in the hands of innocent persons. It would 
only nullify deeds to prevent them getting into the hands of third 
parties. (Gwynnb, P.J. — According to the defendant's contention, 
a son might improperly procure deeds from his father, get the 
property brought under the Act, and then sell it to a third party, 
whose claim would prevail against the father. If that were so, the 
Real Property Act introduces a state of things quite antagonistic 
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to the recognized principles of equity.) The doctrine is a startling 
une, but such is clearly the policy uf the Act. The fact nf the 
existence of such an extraordinary thing as the Act giving a remedy 
aij^ainst the State through the Assurance Fund supports the idea. 
However fraudulently the certificate has been obtained, it is good 
in the hands of innocent transferees. As to the certificate of title 
being voidable on the ground of fraud, it will be seen that the 
statute intended to^secure the indefeasibility of the certificate, 
otherwise the recognised root of title might come to be regarded as 
a thing which required verification. Because if it could be set 
aside for fraud in hands of innocent persons, no such person could 
safely take a certificate without a thorough investigation into the 
whole title from the very beginning. That would defeat the 
whole scope of the Act. But section 126 is a complete answer to 
the plaintifi's case, so far as the German Club, the mortgagees, are 
concerned. Even in England, too, the Equity Courts protect 
innocent purchasers to some extent in cases of frauds by forgery — 

Jones V. JBowlea, 3 M. «k Keen, 681. 

The case of 

Smith V. Brookbank, 7 Simons, 18, 

is an additional authority on the question of parties. (Gwtnne, 
P.J. — On the question of fraud by forgery, the Act only provides 
for cases where the instrument is one "authorized to be signed*' by 
some person. In the case under consideration, the testator had 
certainly not authorized the signing of any instrument. It should be 
undoubtedly a felony to personate another person for the purposes 
of the Act. That is so with reference to the local election law.) 
Again, it is admitted that the defendant Daniel Thomas Brady was 
entitled to half the proceeds of the sale of the land after the 
payment of £100 to the sisters, but the relief sought by the 
plaintiff would secure him not only the £250 from the German Club 
without consideration, but also his half of the land, and deprive the 
German Club of their security. 
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Bdt^ on behalf of the plaintiff. — I will take the three grounds of 
demurrer— want of jurisdiction, want of parties, and want of equity 
— in order. In the first place, the defendant's demurrer is bad in 
form, because it does not aver tliat there is no equity jurisdiction, 
and the defendant cannot demur ore fenus in reference to a point 
specifically taken. With reference to the jurisdiction of the Real 
Property Commissioners, it is a summary one, which will not oust 
the original equity jurisdiction unless specifically expressed to do 



Attorney -General v. Mayor of Dublin, 1 Bligh, 

N.S.. 348 
Gddsworthy v. Durrani, 2 De G., F., <k J., 466 
Slim V. Croucher, 1 De G., F., <k J., 527 
Gibson v. Ingo, 6 Hare, 112. 

Further, where a certificate has been issued in the name of a 
non-existent peison, the difficulties suggested in connection with 
the indefeasibility of the certificate do not arise. The plaintiff, 
also, rightly asks simply for the cancellation of the certificate, 
because, had he gone further and gone into the question of the 
administration of the testator's estate, the answer would have been 
that the German Club, the mortgagees, would not be affected by 
any such matters. The contention on behalf of the Club was that 
although the certificate might fail on the ground of fraud, yet the 
mortgage would be good, because it is distinctly protected by 
clause 126 of the Real Property Act. The plaintiff, however, only 
has to show such a fraud as would give the Court jurisdiction, and 
also that the Real Property Ofl5ce tribunal would be unable to 
grant him relief. The application, also, by virtue of which the 
certificate of title has been issued is fatally defective, inasmuch as it 
alleges that Michael Brady is the occupant (^ the land, whereas 
the person mentioned was dead. It has been said, however, that 
the plaintiff's rights are barred by clause 20, but the answer to 
that is that there were no means by which the plaintiff' oould have 
known that it was the land in which he was interested that was 
being improperly dealt with. Again, the Registrar-General is to 
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issue a certificate to the applicant proprietor, but the applicant 
mentioned in the document put before the Real Property Com, 
missiouers by the defendant Michael Brady alleged that Michael 
was the applicant. The property, therefore, has not really been 
brought under the Act. It is contended that by section 33 the 
certificate to the defendant was conclusive ; but the same objec- 
tion, as to its being issued to a non-existent person, again meets 
the ditKculty. Also, if the Act were strictly construed, the Court 
would have to say, following clause 34, that a dead man is the 
registered proprietor of the property in question The fraud there- 
fore, clearly took the transaction out of the Act. Clauses 40, 114, 
115^ 124, and 125, meet the point as to indefeasibility under 
clause 33. 1'hen, as to the Registrar-General being a necessary 
party to the suit, it will be observed that he is the party deceived 
by the fraud, and therefore will not sit in judgment on the matter. 
Also if, as the plaintiff contends, the land really is not under the 
operation of the Act, the Registrar clearly has no jurisdiction. 
The Registrar's judicial power arises under clauses 135 and 136, 
but from an inaccuracy in the language of the former he can only 
summon a person before him to whom '*a grant" has been issued, 
not a person holding a certificate. The jurisdiction, too, is purely 
a discretionary one, and therefore the defendants should have 
pleaded the want of jurisdiction, and averred that the Registrar- 
General was ready and willii:g to exercise his jurisdiction. The 
demurrer consequently is bad on th«it groutid, (Gwynnb, P.J. — 
The Alt piovides that if the Registrar-General cannot effectually 
deal witli a case when a wrong has been committed, he may apply 
to a Judge of the Supreme Court for assistance. No process, 
however, is given by which the Judge can exercise his judicial 
power.) I would point out further that the Registrar-General 
cannot give complete relief in the case before the Court by 
summoning the defendant Brady, a mortgage having been given. 
(Gwynne, P.J. — The question has suggested itself to me, which of 
the two certificates which were drawn is to be considered original 
and paramount — the one bound up in the Real Property Ofl&ce, 
or the one given to the owner of the land. It is not clear which 
would prevail in case of a variance between them.) It has been 
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said that the plaintiff has uo locus standi, as he is not possessed 
of the land or such interest in it as would enable him to have the 
certificate of title cancelled under clause 137. (Gwynnb, P.J. — 
The clause referred to recognises the recovery of land at law or in 
equity, but the only method of recovering land at law is by an 
action of ejectment. Another clause of the Act, however, dis- 
allows actions of ejectment except in certain specified cases. A 
patent contradiction is involved in the two clauses.) I will next 
deal with the question of parties. The bill, as framed, does not 
require that any other persons should be brought before the Court. 
At any rate the defendants* demurrer is as bad, because they ask 
for several persons to be joined, some of whom are clearly un- 
necessary. The technical rule, therefore, comes in that a point on 
demurrer can not be good as to one part of it and bad as to 
another. There is a difference between a plea and a demurrer in 
that respect — 

Daniel's Ch. Pr. 

But the plaintiff only asks for a limited relief. There is no 
prayer for a reconveyance to the heir-at-law. All that the plaintiff 
wants is that the certificate of title may be set aside, and the 
matter placed as it was under the will. The question of parties 
is sufficiently dealt with in 

Story's Equity Jurisprudence. 

If the mortgagee has a remedy against the heir-at-law, the latter 
would undoubtedly have been a necessary party to the suit, but it 
is not so. The only essential parties to a suit are those 
interested in the subject in dispute — 

Lewis's Principles of Equity. 

With regard to the last question. As to the plaintiff having 
no equity, if the land were actually under the Act, the 
German Club as mortgagees might be. protected under clause 
126 of the Act, but the plaintiff claims that the certificate of title 

p 2 
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should be set aside, and if the certificate fails, everything depen- 
in^ on it would also fail. The plaintiff and those in the same 
interest with him can have no claim on the Assurance Fund, and 
it is only such persons who are intended to come within 
Section 126 of the Act. On the question of fraud the following 
authorities have an important bearing : — 

Kerr on Frauds 

Story's Equity Jurisprudence 

Bray v. Macdonald, 1 S.A.L H., 20 

Swansea Canal Company v. Great Western Company y 
37 L.J., N.S, Ch., 238. 
Boucaut, in reply.— The contention that the land is not really 
under the Act begs the whole effect of clause 126. The 
bearings of Sections 124, 125, and 126 of the Act are that the 
wrongdoer cannot set up the certificate as indefeasible, but an 
innocent mortgagee for value will be protected, the rightful owner 
being thrown back on his remedy against the Assurance Fund as 
to damages, although possibly he might recover from the fraudu- 
lent mortgagor the right to the equity of redemption. If the 
clauses were in any way contradictory the last of them would 
prevail, according to the well-established canon of construction. 
With reference to the form of the demurrer, it has been said that 
the defendant should have resorted to a plea, but pleas of 
necessity set up something which does not appear by the bill. A 
demurrer is different, and the defendant has strictly followed the 
rules of the Equity Act. The answer to the case cited as to 
jurisdiction is that they are inapplicable, on the ground that a new 
statutory remedy must be exercised under the Statute — 
Martin v. Powningy L R., 4 Ch. 356. 

(GwYNNE, J. — As the estate at present stands, one fragment of the 
property is in D. T. Brady and another fragment in the German 
Club. Quoad, D. T. Brady — I think he ought to be deprived of 
his fragment. Quoad, The German Club — I am at present disposed 
to think they are protected.) On the question of want of equity 
and want of parties, the point arises, how can the Court enforce 
a decree to cancel the certificate in the public office against the 
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Registrar-General and Commissioners, who are not parties 1 As to 
the heir-at law not being a necessary party, it is clear he is an 
interested party, and the Court will not do more than declare 
rights where the owner of the legal estate is not before it. That 
would lead to a multiplicity of suits. (Gwynne, J. — I cannot see 
that this heir-at-law would be prejudiced by the suit or is a 
necessary party.) As to the demurrer being bad in part, an^ 
therefore partially defective I cite 

WelUdey v. Wellesley, 4 Myl. k C, 554. 

Inglthy for the defendant, Daniel Thomas Brady, in support of 
the demurrer. — In all equity pleading where the contest is as to 
the real estate, there are two essential matters to be set forth by 
the plaintiff in his bill — first, the subject matter to which the 
plaintiff claims to be entitled ; and secondly, his title to such 
subject-matter. That the first point is essential is clear, because 
the Court cannot make a decree unless it is plainly set out what 
property is in question. The plaintiff, however, has complied 
with the requisition. It is alleged that the plaintiff is entitled 
to one moiety of the proceeds of the land. But it does not 
appear what description of moiety is claimed, whether undivided 
or otherwise. That should have been stated — 

Prideaux's Precedents of Conveyancing. 

Then, again, what is the plaintiff's estate in the land 1 Is it a fee- 
simple, estate for life, or for a term of years'? It may, for all that 
appears by the bill, be simply an equitable interest ; but whatever 
it is, the rules of pleading require that it should be clearly defined. 
It is not competent for the Court to look at one paragraph to 
explain another ; each allegation must stand by itself unless the 
two are definitely connected. A defendant is at liberty to take 
any one of two or more reasonable constructions which the word- 
ing of the plaintiff's bill will bear. But in any case the title to 
the land must be plainly set forth — 

Lewis's Equity Draftsman 
Houghton v. Reynoldi, 2 Hare, 264. 

Cur. ad, vult. 
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30 September — 

GwYNNE, P.J. — Before Mr. Iiiglehy proceeds with his argument, 
I wish to remark that since the case was last before me I have 
considered carefully the effect of Section 126 of the Real Property 
Act, and I incline to the opinion that Mr. Boucaut is right in his 
contention that the effect of the clause is that even where property 
has been obtained by fraud, under the Act an innocent mortgagee 
of such property would be protected as against the real owner of 
the land. The doctrine is a very astounding one ; but it appears 
that it was the intention of the new system of dealing with land 
There is, however, another question which arise?. Under the old 
law the relationship of mortgagor and mortgagee at one time 
existed between Mr. Krichauff and the defendant Daniel Brady, 
and inasmuch as the will of the testator had been registered, such 
mortgage would have been void. Mr. Krichauff, however, pro 
ceeded to prepare the necessary documents, and got the land 
brought under the operation of the new system. I do not impute 
mala fides to Mr. Krichauff; but in law he must be taken as 
having had knowledge of the existence of the registered will. The 
question therefore arises whether Mr. Krichauff's conduct was 
legally bona fide. 

Inglehy continued his argument. — The case before the Court may 
be called an ejectment suit, its object being to obtain the 
possession or disposition of land. The subject-matter, therefore 
has to be most distinctly set forth and strictly considered, more 
especially when a demurrer is filed — 

Lewis on Equity Drafting 
Mitford on Equity. 

(GwYNNE, J. — I think it will hardly be contended that the third 
paragraph of the bill, taken alone, is technically satisfactory.) 
The Court then will have to see whether the first and second 
paragraphs remedy the defect ; but in fact the paragraphs are in 
no way connected, and will have to be read and construed 
separately, and a defendant has a right to put up any construction 
on the language of the bill which it will legitimately bear — 

BothonUey v. Squire^ 3 Dr., 517. 
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The first paragraph of the plaintiff's bill refers to personal 
property, while the third deals with a question connected with realty, 
and there can be no possible similarity between the two 
allegations — 

Vernon v. Vernon, 2 Myl. & C, 171. 

The defendant therefore relies firstly, on the fact that there is a 
hiatus of nearly ten years between the date when the property 
was to be sold according to the testator's direction; and, secondly, 
that the plaintiff did not define the subject-matter, or show a 
sufficient title. The next point is that the Court is not the proper 
tribunal to deal with the case, the Real Property Office clearly 
haying jurisdiction in the matter. Where a Statute is passed 
enacting a complete code in itself, and regulating proceedings 
under it, the Court will not interfere — 

Mordaunt v. Mordaunt, 30 L.T., N.S., 657. 

The Real Property Act, also, evidently intended that the certificate 
of title should be actually indefeasible except in certain specified 
cases, one of which is fraud. But clause 138 manifestly shows 
that the intervention of the Court is not necessary in such cases. 
If also the plaintiff has the legal estate, as appears from one part 
of his bill, he has his remedy under clause 124. (Gwynnb, P.J. — 
I think that the plaintiff^s case may be collected from the whole of 
the allegations of the bill taken collectively.) Under Section K37 
of the Act> too, the plaintiff has the means provided by which he 
could have secured the cancellation of the certificate of title if it 
were void. Clauses 124 and 137 are, in fact, in accord, for the 
former is the only one in the Act to which the latter can be 
construed as referring. (Gwynnb, P.J. — But you are assuming 
what the plaintiff denies — namely, that the land is under the Act. 
The plaintiff contends the whole affair is a gross fraud, and there 
fore void in every respect.) Although that has been the line of 
argument adopted by Mr. Belt, it is not the case made by the bill. 
The plaintiff should have framed his bill praying simply that he 
might be declared entitled to the land, and then a subsequent 
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application might have been made to the Court for an order direct- 
ino; the Registrar-General to Cancel the certificate of title. If the 
Court think that under clause 126 the morgagees are protected, 
but still grant the prayer of the plaintiff's bill, the effect will be 
that the very basis of the mortgagee's title will be destroyed. 
Had the plaintiff, however, proceeded under Section 137, the Court 
could ultimately have decreed a proper and complete remedy by 
protecting what would, under the old law, be termed the equity of 
redemption. Again, if the plaintiff's contention be admissible, 
that the land is not under the Act by reason of the fraud which it 
is alleged has secured the issuing of the certificate, the effect will 
be to destroy the security which the Act intended to associate 
with a certificate as the root of title. As to the jurisdiction, the 
case of — 

Henning v. Swinnerton^ 10 Jur. N.S., 907, 

is a clear authority against the plaintiff. The only other sections 
of the Act which bear upon the case are the 135th and 136th, 
which show that the Court has no original jurisdiction as to land 
under the Act, but only interferes on the application of the 
Registrar-General . 

Belt^ in reply. — I have on previous argument dealt with the 
question of jurisdiction. With regard to the question of pleading, 
it will be admitted that latterly there is not the same necessity as 
formerly existed for distinctive averments in respect of personal 
property and realty when the property passed under a will. As 
to the plaintiff not specifying what moiety of the land he 
claims, it will be observed th^t the bill avers that the plaintiff is 
entitled under a devise, and asks relief thereunder. Then, again, 
the first, second, and third paragraphs are clearly connected by the 
words **as hereinbefore contained." The clauses 124, 125, and 126 
of the Keal Property Act are those which have been most fully 
dwelt upon in connection with the case. (Gwynnr, P.J. — As to 
the first of those, I do not think it has anything to do with the 
matter.) That is what I inteu'led to submit. 'The fact of 
the fraud involved being one of forgery takes the case out of 
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the exeeptions of clause 124. A fraud might simply have the 
effect of rendering a contract void, hut a for^jery cannot suppose 
atiy title whatever. Supposing that the original certificate of 
title were a forgery, and by some means registration was obtained, 
it can hardly be contended that it would operate to divest the real 
owner of his estate. Under the Shipping Law, which is analogous 
to the Real Property Act, mere registration does not constitute a 
title unless the instrument registered was a valid one — 

Orr V. Dickinsan, 28 L.J., Ch., 516. 

(GwYNNE, P. J. — 1 understand the plaintiffs contention to be that 
there is no difference between a forged application to bring land 
under the Act and the supposititious case of there, being no 
application at all.) Precisely. Then, with reference to clause 126, 
the simple answer is that the plaintiff contends that the property 
is not under the Act at all. Again, the probate of a will is the 
most solemn of all instruments, and will stand even against a 
certificate of title — 

Exparte JoUiffe, 8 Beav., 168. 

But further, if there were no such person as the Michael Brady 
referred to in the documents lodged in the Real Property Office, 
such documents could not have been correct for purpose of 
registration as provided for by Section 107. On all grounds, there- 
fore, it is submitt^^d that the plaintiff is entitled to relief under 
his bill. 

Cur. ad. vuU. 

27 October— 

G WYNNE, P. J., now delivered judgment herein as follows: — 
This was a demurrer; and as the grounds of demurrer are 
numerous, I think it better to state the facts of the case as they 
appear on the bill before I consider the points raised by the 
demurrer. The bill states that the testator, Michael Brady, late 
of Gawler Plains, farmer, being seised in fee-simple in possession of 
a piece of land containing eighty acres, being the south-westerly 
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quarter of the section of land numbered 3239, situate in the 
Hundred of Munno Para, in the said province, duly made and 
published his last will and testament, bearing date the 27th of 
January, 1862, and thereby directed and bequeathed that the 
aforesaid land should be sold on or after the 27th January, 1864» 
and the amount be equally divided between the said testator's 
sons, the above-named defendant, Daniel Thomas Brady (therein 
called Daniel Brady), and the plaintiff (therein called Michael 
Brady), deducting, however, from the amount £100 to be equally 
divided between the testator's daughters, Ellen Kelly and Margaret 
Brady. The testator appointed Michael Freely and Thomas Brady 
executors of his will; that the testator died on June 10, 1862, and 
that the will was proved by the executors in this Court on 
November 19, 1862. Then comes this important averment — the 
will was registered on September 10, 1862, at the General Registry 
Office, Adelaide, No. 51, Book 186. The third paragraph of the 
bill, which was the subject of much comment by the learned 
counsel for Daniel Thomas Brady, runs thus: — "The plaintiff, 
Michael Patrick Brady (the plaintiff), is now entitled to one 
moiety or equal half part of the piece of land bequeathed by the 
testator, subject to the payment of the sum of £100 payable there- 
out to testator's two daughters, Ellen Kelly and Margaret Brady." 
The bill then goes on to state that the defendant Daniel Thomas 
Brady fraudulently suppressed the will of the deceased Michael 
Brady, and applied in the name of Michael Brady to the Registrar- 
General to have the land bequeathed by the will of the defendant 
Michael Brady brought under the provisions of the Real Property 
Act of 1861. The application is set out in the bill, but as it is in 
the usual form, I shall only notice the following parts of it : — "And 
I do further declare that I am not aware of any mortgage, 
encumbrance, or claim affecting the said lands .... other 
than as set forth and stated as follows : — * That Frederick 
Edward Heinrich Wulf Krichauff*, of Adelaide, agent, lent to me 
the sum of £250 sterling on the security of the said piece of land; 
and that I have agreed to execute and register a mortgage for the 
said sum to himself or to whom he may desire." The Registrar- 
General is requested to issue the certificate of title in the name of 
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Michael Brady, of Gawler Plains, fanner. The only title-deed 
handed in to the Kegistrar-Geueral was aconyejauce A. Watts and 
P. Levi, Esquires, to Mr. Michael Brady, dated 6th December, 
] 855. The application is certified as correct for the purposes of 
the Real Property Act by F. E. H. W. Krichauff, licensed land 
broker. The bill then states that a certificate of title was on the 
7th of September, 1871, issued in the name of Michael Brady, of 
Gawler Plains, farmer ; that on the same day the defendant Daniel 
Thomas Brady subscribed iu the name of '* Michael Brady " a 
memorandum of mortgage of the eaid land to the defendants, Der 
Deutsche Club, for securing the payment of £250 and interest. It 
does not appear why the name of Der Deutsche Club was 
substituted for the name of Mr. Krichauff, but probably he acted 
only as the agent of the Club. The bill then charges that the 
said certificate of title and mortgage are fraudulent and void, and 
ought to be cancelled by the decree of this Court. The prayer for 
relief is in these words: — "That the aforesaid certificate of title 
entered in the Register-book, vol. 158, fo. 18, and the aforesaid 
memorandum of mortgage, registered No. 36,462, may respectively 
be declared absolutely void and iuoperative, and may bo ordered by 
this Court to be cancelled." There is also the prayer for general 
relief. Now, for the purposes of this demurrer, the facts stated in 
the bill are admitted to be true, and in a few words they amount 
to this. A father dies leaving a will by which he desires that his 
farm shall enure to the benefit of his four children. One of those 
children, by name Daniel Thomas Brady, possesses himself of his 
late father's title-deeds, personates his father, and by means of 
perjury and forgery obtains from the Real Property Commissioners 
a certificate of title. He then mortgages the property to the 
German Club; and this takes place, notwithstanding the will of the 
deceased Michael Brady was duly registered under the Local Act No. 
8 of 5 Vict. — a registry under the management and guardianship 
of the Registrar- General, and in the same department as the Real 
Property register. I have no means of judging as to the suflBciency 
or otherwise of the evidence which induced the Real Property 
Commissioners to order this land to be brought under the new 
system. No doubt they caused the old register (that established 
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by No. 8, 5 Vict.) to be searched, and no doubt they had what 
seemed to them unquestionable evidence before them of the identity 
of the applicant. They were, however, deceived. Now, T am told 
that such a transaction as I have pourtrayed (the plaintiff's case) is 
protected, and at all respects as regards the mortgage to Mr. 
Krichauff or Der Deutsche Club, under the 126th section of the 
Real Property Act, 1861. That assertion assumes that Daniel 
Thomas Brady was a registered proprietor of the land in question, 
and that Mr. Krichauff or Der Deutsche Club was a mortgagee, 
bona fide for valuable consideration. As to the question as regards 
the bona fides of the mortgagees, it becomes unnecessary, from the 
view I take of the case, to consider it. But as regards Mr. 
Krichauff, the application states him to have been a mortgagee, 
that is, before the land was attempted to be brought under the 
new system, and whilst it was under tha law of England as accepted 
in this colony. But that could not lie, as the defendant had only 
a partial interest in the land, and it is a great principle of English 
law that a man cannot give or grant that which is not his own. It 
might be said, however, that Mr. Krichauff acted under the bona 
fide belief that Daniel Thomas Brady was the absolute owner ; but 
still he was bound to have searched the register established under 
the old system for the protection of persons like himself dealing 
under the old system with land under its rules, and he was bound, 
if he*had not a personal knowledge of Daniel Thomas Brady, to 
have required proof of his identity with the person (Michael Brady) 
who took as purchaser from Messrs. Watts <k Levi. But if he acted 
so negligently in the matter as to take all for granted, I doubt 
whether that negligence would not exclude him from the class of 
bona fide mortgagees, even under the new system. The difference 
between a person attempting to avail himself of the new system 
for the purpose of mending his position with respect to a right 
obtained under the old system and a person who initiates a 
transaction under the new system is obvious. As I have above 
said, I do not think it necessary on the present occasion to decide 
the question of bona fides^ and far be it from me even to insinuate 
that Mr. Krichauff acted in the matter in anywise improperly 
other than is implied in legal negligence^ for I do not believe he 
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did. At the same time, I must be allowed to doubt whether he 
got rid of the cousequence of that negligence which attached to him 
in relation to the laud when under the old system by consenting 
and assisting to bring it under the new; for it is a principle of law, 
culpa lata cnquiparatuv dolo. For the purposes of this demurrer, how- 
ever, I assumed both Mr. Krichauff and the Club acted in good faith 
— in the words of the 126th section, that they, or one of them, were 
or was a mortgagee or mortgagees bona fide for valuable considera- 
tions. I now turn to the question — Was Daniel Thomas Brady a 
registered proprietor? and I am compelled to say that in my 
opinion he was not. The mode of bring land under the new 
system is prescribad by the 14th, 15th, 16th, 17th, 18th, 1 9 th, and 
20th sections of the Real Property Act, 1861. The Registrar- 
General is to receive the application ; he is to cause the title of 
the applicant to be examined and reported upon by the Solicitors, 
and is then to refer the application with the Solicitors' report 
thereon to the Lands Titles Commissioners for their consideration. 
The Commissioners may reject such application always, or give 
directions to bring the land under the new system. If the 
Commissioners decide in favour of the applicant, the Registrar- 
General must bring the land under the Act by issuing to the 
applicant proprietor a certificate of title. I am not informed as to 
what, in the present case, was the Solicitors' report, nor am I 
aware of the nature of the procedure used by the Lands Titles 
Commissioners in exercising their judicial functions. It appears, 
however, that their decision was in favour of the applicant, and 
that decision, I take it, is to be regarded in the nature of a judg- 
ment. The Commissioners, no doubt, would look at the 
application ; they would look at the title-deeds lodged at their 
office by the applicant, and then they would decide (upon what 
evidence I cannot say) that the applicant was the Michael Brady 
who took the land by purchase from Messrs. Levi & Watts, and 
accordingly they directed the Registrar-General to bring the land 
under the provisions of the Act. Now, it is to be borne in mind that 
the person whom the Commissioners really ordered to be registered 
as a proprietor was no other than the deceased Michael Brady, of 
Gawler Plains, farmer, whom they were induced to believe the 



Digitized by 



Google 



238 S. A. LAW REPORTS. 1874. 

Supreme Court. Brady v. Brady and Others. Equity. 

defendaut D. T. Brady was. But they have no power to register a 
dead man except in the case provided for by the 27th section of 
the Act ; but in this case the applicant did not die in the interval 
between the date of the application and the date appointed for the 
certificate of title to issue, but he died on the iOth of June, 1862, 
and the application was made on the 18th day of July, 1871. It 
appears to nie, therefore, that the decision or direction of the 
Commissioners, being obtained by fraud of the basest description) 
was a mere nullity, and, consequently, Daniel Thomas never was a 
registered proprietor. The determination and direction of the 
Real Property Commissioners cannot be put higher than a judg- 
ment at law or a decree of this Court, and there is no doubt that 
such a decree or judgment if obtained by fraud would be set aside. 
.**' Fraud," says Lord Chief Justice De Grey, "vitiates the mostsolemn 
proceedings of Courts of Justice," — State Trials 21, Duchess of 
Kingston's case. I have thus answered both the demurrers so far 
as relates to the points argued, and my judgment proceeds upon this 
ground, that the registration and the certificate of title were 
procured by fraud, and were, therefore, mere nullities, and that 
the mortgage being based upon the registration, and that founda- 
tion being removed, the mortgage falls with it. I will now 
proceed to the several other causes in the order in which they are 
put by the respective defendants. And first, as respects the 
demurrer of Der Deutsche Club. These defendants say that the 
plaintiff has an effectual and complete remedy at law, or by an 
application to the Registrar- General, as provided by the Real 
Property Act, 1861. I confess that I can see no weight on this 
ground for supposing the plaintiff had the remedies referred to ; 
still, this Court has concurrent jurisdiction in cases of fraud, and 
I have already said that in the case now before me fraud is the 
ground made for the interference of this Court. Then it is 
objected that there is a want of parties to the bill, and it is 
suggested that the personal representatives of the testator and his 
heir-at-law should have been made parties, and also that the Real 
Property Commissioners should. But it appears to me that these 
objections arise from a total misconception on the part of the 
learned coutisel for the defendants of the case made by the 
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plaintiff's bill. No doubt all parties ioterestcd in the subject 
matter should be parties to a bill affecting that subject-matter, but 
that means the subject-matter of controversy only ; and here the 
controversy is only part of a longer subject-matter. The plaintiff 
does not ask the Court to declare the rights of the parties as 
between themselves, or as against the heir-at-law, or the executors 
of the testator. But he says frauds have been attempted by the 
defendant D. T. Brady, by which my title to certain land is 
prejudicially effected. I undertake to establish that fraud, which, 
however, for the present purpose is admitted, and I ask the Court 
to restore me to my former situation, whatever my rights may be 
under my father's will. I cannot see, therefore, how the interest 
of the heir-at-law or the executors would be affected by the decree. 
Whether the executors had an implied power to sell the section is 
a question of some doubt. According to the decision of Sir John 
Leech, in Beniham and Another v. Wiltshire, 4 Maddok, 44, the 
executors would not have such power, as here the executors have 
nothing to do with the produce of the sale, nor any power of 
distribution with respect thereof. And so seems to me the 
authority of Sheppard's Touchstone, p. 43. But on the other 
hand, see Wa7*d y. Levon, cited in Forbes v. Peacock^ 11 Sim., 
160, in which the decision in Bentham v. Wiltshire and Page v. 
Adam, 4 Beavan, 269, are disapproved of. And also see Curtis v. 
Fulbrook, 19 L.J., N.S., Eq. 65. I am not, however, for the 
purposes of this demurrer, compelled to decide this point, and I, 
therefore, forbear to do so. As to the making the Real Property 
Commissioners parties, I think the objection altogether groundless. 
There are other grounds of demurrer assigned, but as I think they 
arise from the misconception of the scope and object of the bill, I 
leave them alone as being unworthy of further observation. And 
as respects the demurrer of the defendant Daniel Thomas Brady^ 
I have already in my observations on the demurrer filed by Der 
Deutsche Club, as it seemes to me, answered them, except the fifth 
and eighth points ; and as to these, I am of opinion that the 
plaintiff complies with the rule. He has stated with sufficient 
certainty and particularity to enable the defendant to meet the 
case upon some definite issues. The statement of the bill as to 



Digitized by 



Google 



240 S. A. LAW REPORTS. 1874. 



Supreme Court. Brady v. Brady ahv Others. Equity. 

this ] have above set out, and it is unnecessary to repeat it. It 
would be competent for the defendant on that statement of title to 
take issue on the fact that the testator was seised in fee-simple of 
the section in question, or that he duly made his will, or that he 
directed and bequeathed that the land should be sold, or that the 
amount should be divided amongst his four children. The case ef 
Houghton v. BeynolaSy 2 Haro 264, was cited by the learned counsel 
on behalf of the defendant D. T. Brady, but that case only decides 
that a positive averment of a positive title in the plaintiff as a 
devisee is sufficient, notwithstanding the bill only alleged that the 
devisee, being or claiming to be seised or otherwise well entitled, 
devised the estate to the plaintiff, and I do not think that case aids 
the defendants' contention. In my opinion, the first paragraph of 
the bill taken alone states the plaintiff's title with sufficient 
certainty to comply with the rules of equity pleadins^. As to the 
third paragraph, it appears to me to state merely an inference of 
law, and, perhaps, that inference, although substantially correct, is 
not as technical and precise as it might have been. The title of 
the plaintiff is derived from his father's will, and is so stated in the 
first paragraph, and I do not think that anyone would be misled 
by the third paragraph into supposing that it was intended to rely 
upon another and a different title. What is once shown to exist is 
presumed to continue until something is shown to turn the course 
of events away. I, therefore, will regard the third paragraph as 
pardonable surplusage or, at all events, a mistaken inference of 
law, by which the plaintiff is not bound. I am of opinion that 
both demurrers must be overruled, and with costs. 

Demurrers overuled. 
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GwYNNB, Primary Judge.] [Equity. 

29 September, 6 and 13 October, and 17 November, 1874. 

In the Matter of the Companies Act, 1864, and of the 

Golden Reef Mining Company, Limited, Exparte Ward. 

COMPANIES ACT, \S64. — Compulsory Winding up— Failure to 
prosecute objects for which formed — Qualification of Directors 
— Bona Fide Subscription for Shares. 

The Memorandum of Association of a Company purporting to be 
started for the purpose of purchasing and working certain 
claims specified in the prospectus promded, amongst other 
things^ that the Company was to be considered formed as 
soon as 15,000 shares should have been applied for, and that 
applicants for shares shonld pay 2s. 6d. per share on applica- 
tion and 5s. on allotment. Fourteen thousand shares only having 
been applied for, one of the promoters sent in applications on 
behalf of persons in the Northern Territory for {in all) 1,000 
shares, but on these shares no money whatever had been paid, 
and thereupon the Company was treated as formed, nor was there 
any evidence that such promoter was authorised so to apply. 

The Memorandum of Association further provided that the pro- 
moters should receive 7,500 fully paid-up shares, but these shares 
were in fact never allotted. 

The Articles of Association provided that every Director should be a 
holder of at least 100 shares. 

Subsequently to its formation, as above, one of the promoters was 
appointed Director of the Company, basing his qualification on 
his claim to the unallotted shares above mentioned. 

Machinery was purchased for the purpose of carrying on the neces- 
sary mining operations, but before anything was done it was found 
that the information on which the prospectus was issued wis in- 
correct, and the claims specified in the prospectus were never 
transferred to the Company. The machinery was accordingly 
sold, and the only object which the Company proposed to effect 
by continuing in existence was to prosecute an auction against the 
Northern Territory promoters for fraudulent misrepresentation. 
More than one year had elapsed between the time when the 
Company was first started and the filing of the petition for 
compulsory liquidation. 

Held — 1. That the 15,000 shares had never been bona fide sub- 
scribed for, and the Company therefdYe never legally formed. 

2. That the appointment of the promoter as Director was a nullity, 
he not possessing the necessary qualification, 

Q 
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3. That, asauminff the Company to have been properly formed^ 
nothing subxtantially having been done within one year from its 
formation^ the suhject -matter {the claims mentioned in the prospectns) 
never having been acquired, and the only object proposed to be 
attained by the continuance of the Company not being one of 
legitimate mining enterprise^ the Court would order a compulsory 
liquidation on the ground that it was just and equitable thai the 
Company should be wound up. 

This was a petition by Mr. E. Ward, M.P., a shareholder, praying 
that the Compjiuy might be cqmpulsorily wound up by the Court. 
The petition set forth that on June 24, 1873, a prospectus was 
published in the Adelaide newspapers for the formation of a Com- 
pany with a nominal capital of £30,000 in j£l shares. The pro- 
perty consisted of six quartz claims in the Northern Territory, 
^'numbered 157, 158, 159, 160, 161, and 162, Eleanor line of reef 
south." The claims were to be transferred to the Company under 
an agreement made between Messra MoCallum, Elliot Sparkes, F. 
Deacon, — Locheur, and E Deacon, of the Northern Territory, 
and Messrs. Alfred Watts and E. W. Wright, of Adelaide. 
According to this agreement 7,500 shares were to be reserved 
to the promoters as fully paid up, and they were also to receive 
£3000 in cash ''as the consideration for the their transferring to the 
Company the above-mentioned claims." The promoters were the 
persons between whom the agreement referred to had been made. 
Applicants for shares were to pay 2s. 6d. per share on application 
and 5s. on allotmeot. The Company was to be considered formed 
as soon as 15,000 shares were applied for. Appended to the pros- 
pectus were several telegrams received by the Adelaide promoters — 
Messrs. Watts and Wright — from Mr. F. Deacon, one of the original 
holders of the ^ claims. The most important were as follows — 
" May 19, 1873. — Pine Creek — six claims; enought three Companies, 
Good reef; surface shows gold plain. Specimens by steamer." **May 
24r. — Lease joins McBride's southern boundary, (jround taken all 
round. Four parallel reefs running through." The agreement 
referred to was executed by Mr. Watts for himself, and also as 
attorney for all the parties in the Northern Territory, and by Mr. 
E. W. Wright. The Company was formed and duly registered 
and a memorandum and articles of suBsociation agreed upon. 1 he 
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Directors' qualification was fixed at 100 shares. One of the 
Directors 'vas Mr. Alfred Watts. The petitionor held forty shares 
in the Company. The petitioner alleged that in consequence of a 
diflSculty being experienced as to the 15,000 shares which were to 
form the basis of the Company not being taken up, Mr. Watts 
applied, as agent for Messrs. F. and E. Deacon and Mr. McCallum, 
for 1,000 shares, by which means the requisite number was made 
up ; that the Company had never attempted to legitimately prose- 
cute gold-mining operations, and that, although a proposed volun- 
tary liquidation h^d not been carried out, owing to the advice of 
the solicitor of the Company, yet the majority of the shareholders 
would be in favour of a liquidation ; that on the whole the conduct 
of the promoters demanded an investigation. The petition con- 
tained a number of allegations tending to impeach the bona fides 
of the promoters, but which were not material to the grounds upon 
which the decision was based. The petitioner prayed a compul- 
sory winding up under the Companies Act. 

Way, Q,C., in support of the petition. — The winding up of Com- 
panies is provided for by Section 75 of the Act of 1864, and the 
petition relies upon subdivision 5, which enacts that a compulsory 
liquidation may be granted whenever in the opinion of the Court 
it is just and equitable that a Company should be wound up. 
That gives a large discretion, but the law has been well settled by 
the decisions in England on the point. A Company has the option 
of winding up voluntarily, but the respondent has not chosen to 
adopt that course. Being, in fact, a bubble venture, it has elected 
to remain in existence for the ostensible purpose of carrying on a 
lawsuit against the alleged fraudulent promoters in the Northern 
Territory. The petitioner, however, and others decline to assent 
to such a procedure, relying upon the English authorities that 
where there are circumstances demanding an enquiry they are 
entitled to ask the Court to interfere — 

In re Berlin Great Market Company, 19 W.R,, 793 
In re West Surrey Tanning Company, L.R., 2 Eq,, 737 
In re Suburban Hotel Company, L.R., 2 Ch., 737. 

q2 
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Aiiuliit't' ground taken by the petition is that the Company was a 
bubble one. Tbat_ wtis admitted by the shareholders when the 
voluntary liquidation was contemplated, and confirmed by the 
report of the Company's own agent, Mr. Robertson. The petition 
therefore, is entitled to succeed on account of the concern being a 
bubble — 

In re London and County Coal Company, L.R., 3 Eq., 355 
In re Anglo Greek Steam Company, L.K., 2 Eq., 1. 

It will be suggested that even if the facts disclose sufficient 
grounds for a compulsory liquidation, yet the wishes of the 
majority of the shareholders should be considered. (Gwtnni:, 
P.J. — I take it if the petitioner were the only dissentient the 
Court would act.) Yes — 

In re Great Northern Copper Mining Company of Australia, 
17 W.R., 462. 

In some cases, where the Company is a small one, the Courts 
prefer leaving it to settle its affairs in the least expensive way ; 
but it has been decided that there is jurisdiction to order a com- 
pulsory liquidation even where there are only a few shareholders 
and no debts whatever — 

In re Sanderson's Patent Association, L.R., 12 Eq., 188. 

The petitioner, however, chiefly relies upon the misrepresentation 
in the prospectus, that these facts disclose a case for enquiry, that 
the concern is altogether an abortive one, and that a Company 
cannot exist merely for the purpose of litigation, which may be 
much more satisfactorily prosecuted when the Company' is under 
the control and direction of the Court. 

Inglehy^ on the same side.— 1 will assume, as shown by the 
resolution carried by the shareholders, that a majority of the 
memberci were at one time willing that the Comiiany should be 
liquidated, but now they are not ; that the reason for the pro- 
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posed winding up has been that the shareholders discovered they 
had ft worthless property; that the specimens which came from 
the Northern Territory were not takpn from the property, as 
alleged ; and that there was not, as was said, four parallel reefs. 
Assuming such facts, it is clear that the petitioner has a riu;ht to 
ask for a liquidation. Tt will hardly be disputed that the Com- 
pany had not a bond fide existence, the main contention being as 
to whether the Company can be continued for the purpose of 
carrying on a lawsuit. But that is, in fact, one of the strongest 
arguments in favour of the proposed winding up by the Court. 
Assuming that the promoters have not received the money for 
which they sold the claims, it will clearly be better to wait until 
some action is taken by them before legal proceedings are resorted 
to. The next point is as to whether the Company has ever been 
properly formed for business purposes. Under the memorandum 
of association 15,000 shares was the minimum upon which the 
Company was to be floated ; but it was alleged that Mr. Watts 
had, with the view of getting the concern stiirted and the money 
consideration paid to the promoters, put in a sham application for 
1,000 of the shares. Assuming that the persons whose names 
^ere used in connection with such 1,000 shares had never given 
any authority in the matter, or paid the necessary 2s. 6d. per 
share on application, then the shares have not been properly 
allotted. That is another matter for investigation by the Court ; 
and even if they had agreed that the amounts due in respect of 
the shares should be deducted from the bonus coming to them, 
the circumstaiice is a gravely suspicious one. 

Attorney 'General (Mann), for the Company. — The Company 
deny the allegation that the venture was a bubble one within the 
meaning of the decided cases. Although, also, the Court has a 
very extensive discretionary power as to compulsory liquidation, 
yet it will consider the wishes of the majority of the shareholders ; 
and in the case under consideration by far the larger number of 
the members are opposed to the petition. As to the alleged irre-' 
gularity in the formation of the Company, that would be no 
ground for asking for a winding up, although it might be urged 
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as a reason why a person should have his name removed from the 
register of shareholders. 

Cur. ad. vult. 
6 October— 

Attorney-General (Mann) continued. — It is only pretended that 
the application for winding up comes within the proviso for liqui- 
dation when the Court decides such liquidation would be ''just 
and equitable." It will be seen from the memorandum of associa- 
tion of the Company that its objects are of a moat comprehensive 
nature, not being in any way confined to mining the six claims on 
which the venture was originally formed. The promoters also 
have not received any portion of the £3,000 cash or any of the 
shares ns agreed in consequence of the alleged fraud ; but the 
Company are hampered by their liability under the agreement, 
and therefoie are desirous of setting such agreement aside in 
Equity. When that has been done there will remain a capital 
of about £10,000, with which, if the shareholders feel so disposed, 
gold mining operations in the Northern Territory may be prose- 
cuted. It is clear, therefore, from the very case cited on the 
other side, 

In re The Suburban Hotel Company (ante), 

that under such circumstances there is no necessity for a liquidation. 
In that case the Company had power to carry on several hotels. One 
had been started and proved a failure, and it was then asked that 
the venture might be wound up; but Lord Cairns pointed out 
that where such extensive powers were possessed the Company 
might be carried on as long as there was any capital available. 
In the case before the Court, even if the promoters were paid their 
£3,000, there woul4 still remain £8,000 actual capital and a 
power to increase. But it has been said that the Company is a 
bubble one. What is legally understood by a bubble Company is 
one which has been projected by fraud, and has no actual founda- 
tion or existence. That cannot be said of the venture the subject 
of the petition. Ou the contrary, the Directors are in the same 
position as the other shareholders, having invested their money in 
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the concern, and to a much larger extent than Mr. Wartl has done. 
All the coses cited on the other side as to bubhle ventures refer to 
Companies ^'here the parties forming and carrying on the concern 
had acted fraudulently. The prospectus provided that the pro- 
moters were not to have their money until the claims had been 
transferred, but after the inspection of the claims by the agent of 
the Company the Directors declined further proceeding under the 
agreement. In the case 

In re Berlin Great Market Cvompany {nnte)^ 

the compulsory order for liquidation was granted on account of 
the misconduct of the Directors; in fact, all the reported cases go 
OD that or some similar ground. But in the case before the Court 
the governing body of the Company were those who had the 
largest interest in it, and no sugtjjestion has been made of mala 
fides on their part. In 

Haskew's case (ante), 

the application was simply to procure the removal of a name from 
the register of the Company, and if the petitioner had adopted 
that course when he discovered the supposed fraud there might 
have been some ground for his asking to be relieved from his 
liability. It has been assumed, too, on the part of the petitioner 
that if grounds were shown which would justify the Court in 
making an order for the winding up, the question of what is the 
feeling of the majoiity of the shareholders will not weigh with the 
Court ; but the authorities show that the wishes of the members 
of a Company are always carefully considered — 

In re Langley Mill, Steam, and Iron Company, L.R., 
12 Eq., 26, 

in which case the petition was by a creditor, and the Company 
had ceased operations and become insolvent. The petitioner is 
the holder of forty shares, on which he has paid an allotment call 
of 2s. 6d. per share. The question is whether the Court will allow 
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Mr. Ward to obtain an order in direct opposition to the wishes of 
the general body of the shareholders. It is well established that 
no order will be made where a petitioner acts in bad faith — 

Metropolitan Saloon Omnibus Company ^ ex p., Hawking ^ 28 
L.J., Ex. 201. 

It will be remembered that the shareholders have passed the pre- 
liminary resolutions for a voluntary liquidation, but that on the 
advice of counsel that it would be better first to try the question 
of the bona fides of the Northern Territory promoters the resolu- 
tions were not confirmed. At the meeting which decided on fol- 
lowing the legal advice Mr. Ward was present, and actively sup- 
ported the idea. Subsequently, however, without in any way 
communicating with the Directors, and ignoring the fact that he 
had agreed to assist and indemnify the management in their 
exposure of the supposed fraud, the petitioner filed his petition. 
Had he first seen the Directors and told them that, having 
gathered further information, he had decided that it would be 
better to wind up, then if the Directors declined to act he might 
have applied to the Court with some grace. The Court also will 
consider the fact that a large number of shareholders holding 
7,000 shares expressly state their desire that the Directors should 
oppose the petition. Mr. Ward has alleged that he acted with 
other shareholders, but the Company defies him to name a single 
member of the venture besides himself, excepting Mr. Wood, who 
has paid his allotment call, who supported the petition. As to the 
view of the majority not having any weight, the case of 

Re West Surrey Tanning Ccympany (ante) 

has been cited, but there the bulk of the shares were held by 
one person, who had previously owned the property, and it was 
of course to his interest that the other shareholders should go on 
paying their calls ; but it being apparent that he was not acting 
bond fide the Court granted a compulsory liquidation. Even the 
misconduct of the Directors of a Company is not a ground for 
liquidation — 

Anglo-Greek Steam Company (ante). 
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But, further, the petitioner has contracted to pay £1 per share 
on his forty shares towards the capital, and the remaining 
shareholders are entitled to ask that such contract should 
be carried out, unless it be set aside on the ground of 
fraud. It has been said that if litigation as to the Northern Ter- 
ritory promoters were necessary, it could go on just as well after 
liquidation as before ; but it will be observed that, after the order 
for winding up has been made, the official liquidator will have at 
once to call up the full amount owing on the allotted, shares, so 
that if the suit against the Northern Territory promoters failed 
funds would be available to pay the £3,000 to which they would 
be entitled. If there were a winding up, therefore, in any case 
the members of the Company would lie out of their money paid 
up in calls during the equity proceedings. But the great distinc- 
tion to be noticed in connection with the whole case is — that no 
fraud against the shareholders is charged, the management suffer- 
ing with the other members if the fraud were as supposed. It is 
confidently asked on all the grounds previously set forth that the 
petition should be dismissed and with costs. 

Stow^ Q.C.y on the same side. — The first point is, has the 
plaintiff made out a case which, supposing he acted in good faith, 
entitles him to the order asked for. It is not unimportant to con- 
sider that the petition was filed within a year of the formation of 
the Company, and that the memorandum and articles of associa- 
tion provide a means by which the shareholders can wind up when 
they deem it advisable to do so, and the Courts never so favoured 
liquidation as to interfere with the wishes of the majority which 
has to sanction a winding up — 

Hop and Malt Exchange Company^ L.R., 1 Eq., 483. 

Mr. Robertson has reported the claims to be valueless ; but Mr. 
Bowls, manager for the Company, says there are four reefs on the 
property, although they are not gold-bearing at the surface, and 
another mining captain says the claims are valuable, while the 
Northern Territory promoters still insist that the property is a 
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good one, and that the specimens sent to Adelaide were actually 
obtained from the surface of the claims. The Directors do not 
believe that to be the case, and they are prepared to test the 
question by proceedings in equity to set aside the agreement with 
the promoters. In any case, however, the Court will require very 
strong grounds before it will grant a compulsory liquidation on the 
petition of a man who has actively engaged in authorizing the 
Directors to adopt the course they propose. The question of 
whether it would he "just and equitable" to wind up a Company 
cannot be bound by strict technicalities, it being a matter which is 
lelt to the mind and judgment of the Court. It cannot be said in 
the face of the petitioner's concurrence in the view of the general 
body of shareholders, and of the thousandfold greater interests of 
other members of the (Company, that it would be equitable to wind 
up the venture compulsorily. The Directors gave as a good reason 
why they did not wish that course to be adopted, that it would 
inflict an injury on the majority of the shareholders. The Court, 
also, will look at the comparative interests of the persons 
supporting and opposing the compulsory liquidation, and further 
consider the wishes of the majority, whether creditors or share- 
holders — 

In re London Suburban Bank, L.R. 6 Ch., 641 

Ifi re London Professional Building Society, Id., 856. 

In the case under consideration, the creditors do not need to be 
consulted, as the assets are ample. As to want of good faith, the 
conduct of the petitioner is not to be tolerated by the Court. 
(GwYNNE, P.J. — The making of the order would hardly accelerate 
the ultimate winding up if there were to be any litigation with the 
Northern Territory shareholders.) 

Way, Q,C,, concurred.— Paragraph 14 of the petition alleged 
that for some time there seemed no prospect of floating the 
Company, whereupon Mr. Watts applied as agent for the Northern 
Territory promoters for 400 shares for Mr. Deacon, 400 for Mr. 
Deacon, jun., and 200 for Mr. McCallum. The prospectus stated 
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that the Company would be considered formed when 15,000 shares 
had been allotted, and the object of the limitation was to secure a 
fair assurance of sufficient capital for floating the Company. The 
shareholders, therefore, had a right to expect that 15,000 half- 
crowns would accompany the applications for the 15,000 allotted 
shares. But the fact was that on a great number not a sixpence 
had been paid. The pmonnt payable in respect of the 1,000 taken 
up by Jfclr. Watts for the Northern Territory promoters was to 
have been deducted from the money coming to them in respect of 
their interest in the claims ; in fact, the application was conditional 
on their property being purchased from them. (Gwynne, P.J. — 
Then you say that the Company was never legally formed?) Yes. 
The contract between the promoters and the public was that 
£15,000 were to be bonajide launched in the venture. Not one 
of the 1,000 shares ap[)lied for by Mr. Watts has been put upon 
the Company's register. The Company, then, never having been 
legally formed, can only be wound up compulsorily. There is no 
other means of liquidating it. The broker and his clerks were 
shareholders, and also the attorney. None of them paid anythini^ 
in respect of their shares, the solicitor simply arranging that his 
liability should be a partial set-off to his claim for costs. That the 
property of the Company was worthless is clear from the Attorney - 
General's own affidavit, in which he states that on the claims 
being found to be valueless a meeting of shareholders was called, 
and it was at first thought best to wind up the Company 
voluntarily. In face of that concession, however, it had been 
solemnly argued that there was no proof that the Company had a 
valueless property. In Mr. Watts's affidavit, also, it was alleged 
that on discovering that the claims were worthless a telegram had 
been sent to Mr. Deacon, in which it was said that the Golden 
Reef Company had decided to rescind the agreement with the 
promoters on the ground of fraud ; and then Messrs. Watts and 
Wright added — "We cannot take further part in this matter ; you 
must use your own discretion." The fact was the bubble had 
burst and the fraud was discovered. The promoters then preferred 
" passing by on the other side" to assisting in the exposure of the 
gross imposture. The next point is that the Company has 
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never carried on business. The respondents reply that between 
£3,000 and £4,000 has been expended in the purchase of 
machinery, and that work is being "energetically" carried on. 
But the truth is that even the machinery has since been disposed 
of to two Companies for £800 on promissory notes, and one of such 
('ompanies is now in liquidation, and the mere wasting of money 
on machinery did not constitute the legitimate working of a gold 
Company. The Court s^ill also regard the statements in the 
petition as evidence until they are disproved — 

Compmies Act, 1864, Schedule 6, Rule 4, p. 101. 

That the petitioner charges that the venture is a bnbble one ; by 
which is to be understood a Company formed not for the benefit of 
the public, but for the purpose of transferring money into the 
pockets of the promoters without any just consideration. The 
affidavits of Messrs. Watts and Wright and of tLo Attorney- 
General concede that the venture did not bear out the original 
representations which had been made respecting it, and it whs 
hai^lly possible to conceive of any undertaking which could he mor© 
correctly designated a bubble The next question is as to the 
subject-matter of the Company being gone. (Cwynne, P.J. — I do 
not think you need trouble yourself with that point, as it has been 
admitted that the only idea in continuing the Company is to carry 
on a lawsuit against the Northern Territory promoters.) The 
fourth ground relied on in the petition is that there are circum- 
stances in connection with the formation of the Company which 
require investigation. If the Company has been conceived in 
fraud, and its mode of management demands enquiry, surely the 
claim for investigation had been substantiated ; and the evidence 
justifies both presumptions. The benefit of a compulsory liqui- 
dation is that the official liquidator is an officer of the Court, and 
has power of bringing persons before it; and in addition, the com- 
pulsory liquidation affi^rds all kinds of facilities for investigation. 

/ Cvr. ad, vidt 

17 November — 

GwYNNE, P.J., now delivered judgment as follows : — Under the 
Companies Act certain grounds are set out as sufficient to justify 
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the uiakiug of iui order lor Uquidatiou. The ouly on© of such 
grounds which is al all vague is the one which permits the granting 
of an order when the Court thinks it "just and equitable" that a 
Company should be wound up. On this point it has been held 
that the Court shtjuld consider whether, in an application under 
the section in question, any grounds have been set up in any way 
ejusdem generis with those which the law provides should give an 
indisputable right to a compulsory liquidation. An undoubted 
ground for a compulsory winding up is where the business of the 
Company has not been commenced, or has been suspended during 
the space of one year. I think the situation of the Company 
before the Court is fjusdem genet u with that provision. There is 
the positive evidence of Messrs. Robertson and Bowls that, 
substantially, no work whatever has been done on the claims, and 
it has been admitted by the learned Attorney-General that there is 
no intention of carrying on legitimate mining operations. In fact, 
it appears that the Company has failed altogether. The Metro- 
politan Hotel Coni/HiJip^s case, and the other authorities which have 
been relied upon on behalf of the Company, are clearly distinguish- 
able from the one under consideration. In the case before the 
Court the basis of the Company was the obtaining of six 
particular claims in the Northern Territory. The Company, 
however, could not acquire them ; and, at a public meeting of the 
shareholders, the whole affair was characterized as a swindle. So 
that although one year from the incorporation of the Company 
had not expired before the petition was filed, yet it was over one 
year since the Company had been started, and nothing in the way 
of actual working had been done. The judgment of the Court is 
grounded simply on the fact that the Company has collapsed, and 
altogether failed. As a matter of fact, too, the 15,000 shares 
which were to form the baj^is for starting the Company have never 
been legitimately subscribed for. Through the ordinary channels 
the promoters found they could not get a sufficient number of 
shares taken up, and theu by an underhand manoeuvre the requisite 
number was made up. Mr. Watts was said to have taken 500 of 
the shares, but he never really did so. I therefore think that 
none of the shares in the Company have been properly allotted. 
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Mr. Watts was at one time a Director of the Company; but it is 

doubtful whether he could ever have held the 100 shares necessary 

under the Articles of Association to qualify him for that position. 

The Company, then, has failed ; the subject-matter has not been 

obtained, and the whole venture consequently falls to the ground. 

I have come to the conclusion that the sooner the Con^pany is 

annihilated the better. 

Order as prayed, toith casts* 
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GwYNNE, Primary Judge.] [Equity. 

19 October and 17 Nuvembbh, 1874. 

In the Mattkk op thk District Councils Act, 1858, and the 
District Council of Glanvillk, Kxparte John Hindmarsh. 

DISTRICT COUNCILS ACT, 1858, Section 19%.- Order for Sale 
of Land— Primary Jud^e—ExpArte Application, 

Under Section IHQqf the District Councils Act of 1858 the Primartf 
Judge has jurisdiction to order land to he soUl for payment of 
arrears of rates, and such order may he properly made on an 
ex parte application. 

Even where there is a reputed owner of the property sold, the notice 
of intention- to sell required hy the Act may properly he addressed 
'To all whom it may concern;** and where several distinct pro- 
perties are intended to he sold it is not necessary to address a sepa- 
rate notice in respect of each property, hut one notice only, mth a 
schedule of the properties affected and the particulars required hy 
the Act with regard to the same, so far as known, is suffioieni. 

This was application by Mr. John Hiudmarsh, of Victor Har_ 
bour, gentleman, to set aside an order of the Supreme Court for 
the sale of Harbour Allotment 6, Port Adelaide, for non-payment 
of rates. The application was first made to the Primary Judge 
on summons in Chambers, and by him referred to the Court. 
The points relied on in support of the application were : — That 
the Court of Et^uity had no jurisdiction to make the order for sale 
of the land ; that the order was bad by reason of its having been 
made exparte; that the petition and affidavit on which the order 
was made did not show that the conditions precedent to the 
making of such order had been complied with ; that on I he merits 
'■he order should not have been made 

The evidence given on affidavit was that Mr. Hindmarsh had 
through inadvertence paid rates upon Harbour Allotment 7. On 
discovering that proceedings were being taken by the District 
Council, he saw the clerk and offered to pay all rates and costs 
due on his Allotment 6. The clerk, however, referred Mr. Hind- 
marsh to the solicitor of the Council, as proceedings had been 
taken to sell land on which there were a rears of rates due. The 
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reputed owuer of Allotment 6 was a Mr. Eusebius Coles. Shortly 
afterwards the applicant left the colony, and was absent in New 
Zealand for some months, during which time the land was sold. 

Attorney -General (Mann) in support of the application. — It may 
be suggested that the Court has already decided the first point in 
previous applications which have been made to the Court in refe- 
rence to the sale of land by the same District Council ; but in the 
cases referred to the point has only been raised by a doubt ex- 
pressed by the Primary Judge, and has never been really argued. 
But it has been held that, although not less than nineteen orders 
have been made by nine different Judges under a Statute, that does 
not preclude the question of jurisdiction being raised — 

Hammersmith Rent Charge Case, 19 L.J., Ex. 66, 

It may also be contended that, although the order has been 
made by the Primary Judge, it was done as by a Judge 
sitting at Common Law — not by virtue of his special juris- 
diction when presiding over the Equity Court ; but the 
answer to that is that all the proceedings were entitled as 
in Equity and endorsed by the Chief Clerk. If it had only 
been intended to invoke the power of one of the Judges, the 
petition would not have been addressed to three Judges as it was. 
The order for sale has clearly been made by the Court in its 
equitable jurisdiction, and such jurisdiction has been improperly . 
exercised. The Act of 1868 provides that in eases in which a 
District Council wishes to sell land on account of non- payment of 
rates an application is to be made to "the Supreme Court or a 
Judge thereof." That Act preceded the Equity Act, and the in- 
tention was clearly that the Common Law jurisdiction of the 
Court should be put in motion. But then the question arises as 
to whether, even supposing originally the power was a Common 
La>v one, the passing of the Act did not invest the Primary Judge 
with the jurisdiction. The only point is whether the jurisdiction 
under the District Councils Act is "similar or analogous" to any 
Juribdictioii txercised by the Courts of Equity iu England within 
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the meaning of the Equity Act. The only analogous statutory 
power I have been able to discover is that under Section 81 
of 6 & 7 William IV., cap. 71, which enabled a person entitled 
to a rent charge, if it were in arrear for forty days, to cause an 
inquisition to be issued. That, however, was done at Common 
Law. It is therefore submitted that the statutory jurisdiction by 
virtue of which tbe applicant's land was sold in no way came 
within the words ** similar or analogous " in the local Equity Act. 
The next p'oint is, that even had the Primary Judge ji^sdiction, it 
could not be exercised exparte. It is a well-established principle 
of law that a man could not be condemned before he had been 
heard — 

Broom's Legal Maxims. 

(GwTNNB, J. — I think the local Legislature has hardly shown a 
sufficient reverence for that principle in the Act under considera- 
tion.) In a pei)al Act the Court will always construe strictly 
against the person endeavouring to take the benfit of the 
Statute. In 

Capd V. Child, 1 L.J., N.S., Ex. 205, 2 Cr. k J., 558. 

it was distinctly held that under a special Statute the Court 
cannot make an exparte order. There a Bishop had nominated a 
curate without hearing the incumbent of the parish, and the 
Court held that the appointment was invalid. It is only common 
justice that where an order is to be obtained, which amounts to a 
judgment of the Court, depriving a man of the fee-simple of his 
property, the owner of the land should first be heard. In the 
Hammersmith case (ante) the decision in Capel v. Child was com- 
mented upon and followed as to the principles, but the Court 
pointed out distinguishing points which took the case before them 
out of that judgment. The distinction was that under the Statute 
in question in the Hammersmith case the judgment was not final. 
With regard to the District Council clearly having an expa/rU 
power of leasing lands on which there are arrears of rates, it will 
be seen that the Councils can only create a tenancy from year to 

B 
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year, and therefore the owner of the fee ia not seriously damnified 
The applicant is also entitled to succeed on the merits, as he has 
oflered to pay all arrears. But, whatever may be the case when 
the owner of land is unknown, it is clear that where there 
is an owner or reputed owner the order should not be obtained 
exparte. Further, it is contended that the condition precedent 
to the making of the order have not been complied with. The 
publication of the notice in the Government Oaaette cannot be 
taken as beipg an intimation that an application was to be made 
to the Court. The Council could get in the outstanding rates by 
suing, if they had chosen to adopt that course. The n(»te at the 
foot of the petition that it was not intended to serve it upon any 
person is clear as to the application havini^ been regarded as an 
exparte one. On the question of non-compliance with the condi- 
tions precedent, it is submitted that the provisions of clause 186 
of the Act of 1858 have not been properly carried out. In the 
first place the petition does not set out that the property to 
be sold Wis rateable, nor that the assessment had been made by 
the Council applying for the order. It is well known that as popu- 
lation increases the boundaries of District Councils are often 
altered by a division of the old district. 1 he arrears of rates 
for payment of which the order had been obtained extend as far 
back as 18(54, and therefore it is quite within the bounds of pro- 
bability that some of the assessments in question have not been 
made by the Glanville Council. Then, also, the notice in the 
Gazette did not comply with the form prescribed in the Act It 
should have been addressed to the owner, or reputed owner, where 
known, and in any other case " To all whom it may concern." 
The Council, however, have adopted the latter form for all 
cases. Again, it manifestly was not the intention of the Legis- 
lature that a whole batch of notices should be included in one. 
There should have been a separate notice given to each owner 
or reputed owner. It has been admitted that the Council con- 
sidered Mr. E. Coles as the reputed owner of Allotment 6. The 
Act also provided that the notice should set out the amount of 
rates due. The object was evidently that specific information 
should be given as to how the various amounts were arrived at, 
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80 that au owner might be able to check the charges. The uotice 
iu the case before the Court, however, lumped all the particulars 
together under the heading ** Amount of rates due." In the next 
place it is to be observed that the Act gave power to the Court or 
Ju.ige to order a sale of the property or so much thereof as may 
be necessary to satisfy the claim for rates and interest. The 
Council, therefore, should adduce to the Court evidence as to the 
value of the land they proposed to sell, so that there might be an 
opportunity given of seeing whether it would be advisable to 
order a sale of the whole or only a part. The justice of such a 
provision is apparent, as otherwise a property worth £3,000 might 
be sold to meet £3 arrears of rates ; moreover, it is a necessary 
protection against fraud. As to the equity of the case, the 
Council certainly have no claim to the consideration of the Court, 
inasmuch as the applicant offered to pay all just claims upon his 
property, and in the face of that the order was proceeded with. 

J. W. Downer^ on the same side. — It will hardly be contended 
that the order for sale has not been made by the Supreme Court 
in its equitable jurisdiction. An order can only be made by the 
tribunal to which the petition has been addressed, and the Council 
have entitled all their proceedings " In Equity " and addressed 
the three Judges. It cannot be said that any of heading was 
surplusage, as to admit that would be to prevent perjury being 
charged on the affidavits. With regard to the question of juris- 
diction, the Equity Act positively defines what the equitable 
jurisdiction of the Supreme Court is. The Primary Judge is to 
possess all the ordinary powers of the Lord Chancellor, and to 
exercise all the Chancellor's Common Law and Statutory Juris- 
diction. Then, can it be said that the order in question has 
been made under a power *' similar or analogous to any juris- 
diction of the Courts of Equity in England?" Certainly the 
Lord Chancellor has no analogous Common Law powers, and the 
only similar statutory jurisdiction is that which has been 
referred to under 6 & 7 William IV., cap. 71, and which was 
exercised by the Courts at Westminster. The second question 
is. admitting there is jurisdiction in Equity under the Statute, 

r2 
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can it be exercised exparte t With regard to the notice in the 

Gazette (Gwynne, J. — 1 doii^t think that can he held to take 

it out of the category of applications exparte^ which are generally 
understood to be those where the petition or other process is not 
served on any person who might be likely to oppose it.) Yes. If 
the Gazette notice was operative as suggesteJ, a Council might 
give notice when no rates were really due, obtiiin an order, and so 
wrongfully deprive a man of his property, and there would be no 
remedy. In the Hammersmith cas* the distinction drawn was 
that the Court had power to give subsequ( nt summary relief, but 
there is no such proviso in the Act of 1838. Then as to the 
notice in the Gazette not complying with the Act, it is clear that 
clause 186 provides for something which the form of notice did 
not contain — namely, that the notice should be addressed. The 
petition also in the case before the Court neither alleged nor 
proved that it was the same Council which made the rates and 
applied for the order for sale. 1 he Council might only be the 
assignees of the rates. Tlie objection as to all the notices being 
lumped together is one of substance— not a mere technical point. 
It is important that the particulars of the amount of rates claimed 
should be set out, as there could be no application in respect of 
rates which were not two years overdue ; but in the Gazette notice 
which appeared in March, 1870, the Council charge for rates for 
the year which ended in the June following. It is important to 
consider the effect of the word " respective" as regarded the form 
of notice. The intention undoubtedly was that the word should 
«^iafz» fr. the several rates levied and the times when they fell duej 
juncil has treated the word as referring to the " respec- 
;rs of land and the different allotments. I would observe, 
when the matter was being brought formally forward 
stdvisers of the Council took care to file separate petitions 
a separate orders for sale in respect of each allotment. 

*.C., on behalf of the purchaser of the allotment. — Except 
question of the order having been obtained on an exparte 
n, all the points which have been referred to have been 
ecided by the Court. Exclusive of that, however, it is 
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contended that the order should stand. The first point is as to 
jurisdiction. Irrespective of the Equity Act, the Court has power 
to make the order. It seems to be a common error ict suppose 
that originally the jurisdiction of the Supreme Court of the 
province was only a ("Common Law one, but the Acts establishing 
the Court all declare that the jurisdiction to be exercised is a 
coordinate one of Equity and Common Law. Then, where the 
jurisdiction is in the Supreme Court, and the Court at Common 
Law is unable to carry out the matter effectually, it follows as a 
necessary consequence that jurisdiction is taken to bean equitable 
one. But the powers under the Act of 1858 are clearly equitable. 
At Common Law proceedings are never initiated by petition. The 
sale of land also at Common Law is by writ of execution, but the 
Act in question provides for a conveyance by the Master of the 
Court, This is peculiarl}' an equitable procedure. The money, too, 
is to be paid into Court, which is never done at Common Law. 
And, further, provision has been made for making enquiries ; no 
machinery exists at Common Law for doing that. With regard 
to the manner in which the proceedings have been entitled, there 
is no Statute or rule directing that there should be any special 
method of intituling causes ; but as a matter of convenience it has 
become usual to distinguish between the Equity and Common 
Law proceedings. In England matters are entitled *'In Chancery'' 
to distinguish the Court from the Common Law tribunals. Bu^ 
then the effect of the Equity Act has to be considered in the 
question of jurisdiction. The Primary Judge has power to act in 
cases where the jurisdiction is "similar or analogous" to that 
exercised by the Lord Chancellor in England. The observations 
which I have made as to the procedure provided by the Act of 
1858 will show that the jurisdiction is clearly one "similar or 
analogous" to the equitable powers of the Lord Chancellor. Then 
as to whether the jurisdiction can be exercised erpa>rte. In the 
first place, it certainly can be so exercised where the owner or 
reputed owner of the land is unknown, and the Statute has applied 
the one rule to all cases. If in the cases were there are owners 
or reputed owners they were to be joined as parties in the applica- 
tion to the Court for the order for sale, what necessity would 
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there be for the Master of the Court in all cases to execute the 
conveyances of the land so sold ? As to the authorities which 
have beea cited, Capel v. Child was evidently demurred to in the 
Hammersmith case, and the Judges only agreed to administer the 
dictum laid down in the case referred to if a matter exactly on all 
fours were brought before them ; but in Capel v. Childj also, the 
party who should have been joined was well known and easily 
accessible. But supposing the reputed owner were summoned, the 
real owner would be placed in no better position, as the Court 
would as a matter of course proceed to make the order when the 
reputed owner made known that he had no title to the land. 
(GwYNNB, P.J. — If I have not jurisdiction, it appears to me the 
whole proceedings will be null and void. If I have, the applicant 
should have appealed against the order in the proper time. That 
seems to me the true position of the case.) Yes ; and if the appli- 
cant could not have appealed by reason of not having notice of the 
proceeding, he could have got the time extended-. The best case, 
however, Mr. Hindmarsh can make is one of negligence on his 
part in not seeing he was rated for his proper allotment ; and the 
Council cannot be damnified by that, especially as Mr. Hindmarsh 
had the power of correcting the assessment. With regard to the 
notice not being good in form, it has been expressly held to be so 
in the preceding cases in reference to the same Council. It is 
sufficient to have put the applicant on enquiry, and the non-per- 
formance of minor conditions will not be held to invalidate the 
proceedings where the basis of the matter is properly laid. It 
would be manifestly unjust to the purchaser of the allotment in 
question to compel him to prove that all the preliminaries to the 
making of the order had been strictly performed. As to the 
petition not stating that the land was rateable, there was an alle- 
gation that rates had been levied and were overdue ; and, more- 
over, all the land within a District Council boundaries excepting 
Crown lands and churches is necessarily rateable. With regard to 
the rates not having been made by the Council which presented 
the petition, the Act of 1858 contains a provision by which, when 
a new district is formed out of an old one, power is given to collect 
rates previously made ; and, further, it was sworn that the rates 
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were due to the Glanville Council. But it is said that the notice 
in the Gazette was improperly addressed ; but no particular form 
of address is provided hy the Act, and Mr. Cole's name appeared 
in the notice as the reputed owner of the allotment in question. 
It is not specified that the name should be either at the top, 
bottom, or in the miildle ; but the fact of titere being a schedule 
to the form of notice prescribed by the Act points to the intention 
to bring the notices together. If a separate notice is to be given 
to each, the schedule would be useless. With reference to the 
words •* respective sums," the expression refers evidently to several 
accessories and several principals, and the proper application of 
each accessory to its proper principal. If there were two sums 
due to A, it would not be necessary to use the word "respective," 
but if A and B were concerned it would be different. But the 
notice is not intended to be technically dealt with as long as it is 
substantially correct. To give such notices as has been suggested 
would have been to depart from the directions of the Act, and 
that is always a dangerous course to pursue. A great deal has 
been said as to Mr. Hindniarsh having offered to pay his arrears ; 
but the simple answer to that is that he did not make the offer 
until the order for sale of his land had been made by the Court' 
and even then was referred to the solicitor for the Council, whom 9 
however, he did not take the trouble to see. 

Wat/f Q.C.y for the District Council. — Both the Council and the 
purchaser had a right to rely upon the order of the (.'ourt and 
the decision which has already been arrived at after argument on 
the question of jurisdiction. It is quite clear, too, that Mr. Hind- 
marsh is not entitled to any consideration at the hands of the 
Court, as he has kept quiet for years while his property was being 
improved by the money of other ratepayers. On the question of 
jurisdiction it is obviously more convenient that the proceedings 
should be in Equity. As to their being exp^irte^ the Hammer- 
smith case is against the applicant. There the case was of a writ, 
which requires much greater caution than an order. And, again, 
what would Mr. Bucknall's position be if the order were set aside] 
He could not get his money back again, because there would not 
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be an entire failure of consideration. He had got his conveyance, 
and whether it were under a void order or not, still he had it ; 
but, further, the order could only be set aside upon appeal. There 
might be a rehearing ordered in an ordinary cause ; yet a juris- 
diction like the one under consideration is to be exercised once for 
all, and can only be set aside on appeal. It cannot be set aside 
on the ground of irregularity when it has been acted upon. If the 
jurisdiction were in the Primary Judge, the applicant is too late 
to interfere with what has been done. 

J. W. BowneVf in reply. — It has been submitted on the question 
of jurisdiction that the Common Law Courts are never invoked by 
petition; but the Act of 1858 is a Statute which mentions the 
forum which should deal with cases under the Act, and also pro- 
vides the means by which its aid is to be secured. It has also 
been said that the fact of the Master of the Court executing the 
conveyances of the land sold points to an Equity jurisdiction, but 
the Master is as well known on the Common Law as on the Equity 
side of the Court. The whole argument on the other side as to 
the jurisdiction has failed. It has not been shown that the powers 
given by the Statute are ** similar or analogous" to any jurisdic- 
tion of the Lord Chancellor. With reference to the machinery for 
carrying out the Act, and the inconvenience which would arise 
from its being confined to the Common Law side, the simple 
answer is that the Statute itself provides all the machinery and 
the manner in which it is to be carried into operation, As to the 
matter being res judicata^ it is evident that the question of juris- 
diction has only been incidentally raised in the previous cases. The 
Hammersmith case has been referred to on the question of the 
inconvenience and expense of directing a separate notice to be 
given to each owner of land, but in that case the only point was 
as to the granting of a tenancy from year to year. The Judges 
would never have regarded the question of inconvenience if it had 
been a matter as in the case before the Court of depriving a man 
of his freehold ; also, as to the only remedy being by appeal. Lord 
Lyndhurst said in Capel v. Child that the fact of there being a 
right of appeal is not sufficient to justify a man's being deprived 
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of a hearing on the original judgment. But, further, there can be 
no appeal from an exparte order, which it is contended on the 
other side the one in question was. That point is so settled under 
the Insolvent Act. If there be no jurisdiction, also, in the Court 
below, the appellant has no locua standi before the higher Court ; 
and if it be an exparte jurisdiction, the applicant can have no right 
to ask the intervention of the appellate tribunal. As to the 
Gazette notice, it is clear from the language of Section 186 of the 
Act that there should be a distinct notice to each owner or 
reputed owner, because the singular number is used throughout. 
With regard to the schedule to the form of notice in the Act, the 
schedule is merely a list, and might refer only to the several allot- 
ments to be sold. (CxWTNNB, P.J. — I am inclined to agree with 
you as to the notice, if by deciding the matter so I shall not be 
upsetting the established practice of the Court.) Even supposing 
the practice sanctioned the notice as given, the Council have 
shown by their own affidavits that they have not complied with 
the Act, because there is an admitted knowledge of the existence 
of a reputed owner of Lot 6, and yet they head their notice ** To 
all whom it may concern." But if they could use that heading 
they have been guilty of a grave error, inasmuch as they set out 
that Eusebius Coles was the reputed owner, and yet they inserted 
the name as "A. Coles" in the notice. On all the grounds the 
Order should be set aside. 

Cur. ad. vult, 

IT November — 

GwYNNE, P. J., now delivered judgment as follows : — This is an 
application to set aside an order made by me on the 17th day of 
October, 1873, for the sale of an allotment of land situated on the 
west side of Port Adelaide, containing about an acre, being No. 6 
in the Government plan of three Port sections. The order sought 
to set aside was made by me by virtue and in pursuance of Section 
186 of Act No. 10 of 1858. The order was made on the petition 
of the District Council, supported by an affidavit of Mr. William 
Russell, Clerk of the District Council, of Glanville. The petition 
and affidavit are in the usual form hitherto required by the Court, 
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and they show that the rates in respect of which the order for sale 
was made commenced to fall in arrear in the year 1865, and the 
arrears have gone on accumulating ever since — that, in fact, Har- 
bour Allotment No. 6 has never from the constitution of the 
Council contributed one penny to the burdens of the district. 
Although the order was made on October, 17, 1873, no sale took 
place till March 24 last, when the Harbour Allotment No. 6 was 
sold by public auction, and was bought by Mr. Bucknall for £S0. 
He has paid the purchase-money, and the property has been con- 
veyed to him by the means and in the manner prescribed by the 
Act. Although to comply with the application and to set aside 
the order for the sale would at the present stage of the proceedings 
cause great uncertainty as to the validity of sales generally under 
the Act, and render almost valueless property sold, and also cause 
great complication and litig:\tion, still, if 1 thought the applicant, 
Mr. Hindmarsh, was entitled on the merits of the case or by strict 
law to have it set aside, I would not, so far as in me lies, for a 
minute hesitate to give him what he asks. It is important in 
order to the proper decision of this case to refer to the provisions 
of the District Councils Act, 1858. By the 67th Section it is pro- 
vided that whenever it is considered necessary for any of the pur- 
poses of that Act a District Council may make an assessment of all 
rateable property within the district according to the full estimated 
annual value thereof, with the names of the several occupiers and 
owners thereof, so far as known, and the nature of the property 
assessed, and the same shall be entered in a book, and whereof 
three copies at least shall be made, which shall be deposited at 
different convenient places within the district. The 68th Section 
requires public notice of the making of the assessment to be given, 
and of the places where the copies thereof may be seen, and enacts 
that the copies shall be open to inspection. The 69th Section 
provides that any person may within ten days after the publica- 
tion of the notice appeal against the assessment for any of the 
grounds set out in that section. Amongst them is this ground — 
that he is not owner or occupier of the whole or any particular 
part for which his name appears as owner. Then comes the 73rd 
Section — that the District Council may levy a rate or rates on the 
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property included in such assessment. Now it is to be observed 
that it is the property, and not the owner, which is the object of 
taxation. The assessment is to be '*of the property." The names 
of the occupier and owner seem of secondary importance ; they 
are only to be introduced into the assessment so far as known. 
And by the 73rd Section the Council are to levy rates on the pro- 
perty. The 84th Section enacts that the person primarily liable 
to the payment of rates shall be the person appearing in the 
assessment-book as occupier of any rateable property or the owner 
of any unoccupied rateable property, or it may be recovered at 
any time after a demand from any person in possession of 
the property at the time the rate is demanded ; or if the 
property is vacant, or there be no sufficient distress, the 
owner shall be liable. The 184th Section provides that the 
rates may be recovered by proceedings at Uw ; and the 
185th Section gives authority to distrain on the land, or, if 
the person liable to pay resides in the district, on goods in his 
private residence. Then comes the 186th Section, on which the 
proceedings now before me are grounded. That section has been 
so repeatedly referred to and commented on during the argument 
that 1 do not think it necessary to set it out here in full ; I shall 
therefore merely refer to such parts of the section as I think 
necessary. I will here observe that the remedies to recover the 
rates range themselves in four classes — first, against the person 
by action ; secondly, against the goods by distress ; thirdly, 
against the property rated by leasing it from year to year ; and 
fourthly, by selling the fee-simple of the land in respect of which 
the rates are in arrear. This authority, however, to sell requires 
the sanction and order of the Supreme Court, and the reason of 
that requirement is obvious. It is an unusual and very powerful 
remedy, and only justified by the minute subdivision of property 
and the migratory habits of the inhabitants of these colonies; and 
purchasers would not be easily found if they had not some such 
solid ground as an order of the Supreme Court for the sale to 
assure them of the validitv of the proceeding. I will now first 
dispose of Mr. Hindmarsh's case upon the merits, and then pro- 
ceed to deal with the arguments of his learned counsel on the law 
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of the case. Mr. Hindmarsh, in his affidavit filed on the 17th 
September, 1874, says **no demand was ever made upon me for 
the said rates alleged to be due in respect of the said land." The 
answer is. No. 6 was never known by the Council as the property 
of Mr. Hindmarsh, for in the assessment Mr. A. Coles appears as 
owner. That this error was continued from 1865 up to this day 
is not a matter of which Mr. Hindmarsh can complain, for he 
must he taken to know his own property ; and it may be fairly 
asked why did he not, by appeal against the assessment, by appli- 
cation to the District Council, or hy other means set this matter 
right. The law seems to me to have imposed that duty upon 
him, subject to the risk of the reputed owner being dealt with as 
the real owner, and to all the consequences of that substitution . 
but beyond the effect of this particular Act it is a principle of law 
that the debtor must seek out and pay the creditor. Mr. Hind- 
marsh further says that on the 27th of November, 1873, he saw 
Mr. Rix, the then Clerk and Collector of the said District Council, 
at Port Adelaide, and offered to pay him all rates and arrears due 
in respect of his said land (that is, I suppose, Allotment No. 6), 
without any deduction whatever, but that Mr. Rix informed him 
he could not receive the rates from him, as the matter was in the 
hands of the solicitor of the Council. Mr. Hindmarsh is a prac- 
titioner of this Court, and what different conduct could he expect 
at the hands of Mr. llix ? for at this time (whether the fact was 
known or not to Mr. Hindmarsh he does not imform us) the order 
for sale had been obtained, and Mr. Hindmarsh must have known 
it would be the height of folly on the part of Mr. Rix to interfere 
in the matter. But had Mr. Hindmarsh called upon the solicitor 
of the Council he would have known, if he did not already know, 
that an order for sale had been made. But no doubt the solicitor 
upon a proper explanation, would have stayed his hand. Why did 
not Mr. Hindmarsh call and explain the matter ? Why did he not 
point out the mistake in which the Council had fallen respecting 
the ownership of Allotment 6 ? I cannot imagine. However, on 
the 23rd December, 1873, Mr. Hargrave, on the behalf of Mr. 
Hindmarsh, again had an interview with Mr. Kix, and had a 
similar reception to that accorded to* Mr. Hindmarsh. Mr. Har- 
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grave, was, however, more communicative, for he informed Mr. 
Kix that Mr. Hindmarsh was oot the owner of the Allotment 
No. 6. All that Mr. Rix would say was, "The affair is in the hands of 
the solicitor, and I cannot interfere." Presumably the result of 
Mr. Harj^rave^s interview with Mr. Rix was communicated by Mr. 
Hargrave to Mr. Hindmarsh; and it was reasonable to expect that 
Mr. Hindmarsh, seeing that it was hopeless to expect Mr. Rix to 
stultify himself by interfering, would have at once sought an 
interview with their solicitor, but he does nothing of the sort. 
He remains inactive till the 29th of December in this colony, 
when he embarks for New Zealand, and remains absent until the 
24th day of , April. 1874, appointing no agent to attend to this 
matter on his behoof, and on the 24th of March last (five mouths 
after the order for sale was obtained) the allotment was sold. 
Mr. Hindmarsh, in his affidavit of the 17th September, says that 
it was not until after the making of the order for sale of the Har- 
bour Section No. 6 that he had any knowledge that the notice 
referred to the petition had been published in the South Austfaltan 
Government Gazette; but the Gazette is the only organ in which the 
notices are required by law to be given, and if he did not look at 
the Gazettes it was his own folly or misfortune. But Mr. Hind- 
marsh does not state whether he ever knew, or if so when he first 
became aware of the fact, that his Allotment No. 6 stood in the 
assessment as the property of Mr. Coles, or that it was not in Mr. 
Hindmarsh's own name. Mr. Hargrave, who says he acted on 
behalf of Mr. Hindmarsh, knew that Mr. Hindmarsh was the 
owner of No. 6 on the 23rd of December, 1873, at all events, 
because he tells us that he informed Rix of the fact on that day ; 
and presumably Mr. Hargrave got his information from his prin- 
cipal, Mr, Hindmarsh, who therefore knew the fact previously to 
Mr. Hargrave becoming acquainted with it. But I think the 
knowledge of his position on the assessment must be attributed to 
Mr. Hindmarsh from the time of its publication. I cannot under- 
stand how Mr. Hindmarsh, knowing that he had property in the 
District of Glanville, knowing that his allotment was No. 6, 
knowing that he had never paid any rates in respect of that 
section, and knowing that proceedings were being taken against 
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him by the solicitor of the Council, should not have sought an 
interview with that gentleman. Had he done so all would have 
been right, for had he tendered that gentleman the amount of the 
rates and costs no sale would have been permitted or even desired 
by the Council or their solicitor. I cauuot su[>pose that a gentle- 
man of Mr. Hindmarsh's position acted upon the view that the 
District Council being in a muddle with regard to the ownership 
they were remediless for the recovery of the rates by sale of the 
land ; but I cannot understand how he could, with his knowledge 
that legal proceedings were going on against him, quietly leave 
the c 'lony for eome four months (leaving no agent behind him), 
leaving things to take their course. He offers me np explauation 
of this extraordinary conduct, and I think I am bound to say that 
so far as the merits of the case are concerned they are altogether 
against his application. I will now proceed to examine the objec- 
tions in point of law urged by Mr. Downer against the validity of 
the order for sale. The first objection was that I, as Primary 
Judge, had no jurisdiction to make the order, because the peculiar 
jurisdiction given by the District Councils Act, 1868, Section 186, 
is not similar or analogous to any jurisdiction, power, authority, 
or duty now vested in the High Court of Chancery. But it appears 
to me the jurisdiction under the above Act is analogous to the 
jurisdiction conferred on the Court of Chancery by the Trustee 
Acts and the Lands Clauses Consolidation Acts— not, perhaps, 
closely analogous, but still not very remotely analogous. But, 
assuming there is a want of closeness to the required analogy, yet 
it cannot be denied that the 186th Section of the Act calls into 
play equity procedure. The application to the Court must be by 
petition ; there may be (for there has been on numerous occasions) 
references to the Master ; the Court is to order a sale, and that 
the Master shall execute a proper conveyance ; and, lastly, the 
fund is paid into Court and is administered by the Court. The 
machinery of a Common Law Court is inadequate to the carrying 
out the provisions of the Act ; and, in fact, the jurisdiction in 
question has always been exercised by this Court as part of its 
equitable jurisdiction. However, by the Equity Act of 1866 the 
equity jurisdiction of the Supreme Court in the first instance is 
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vested solely in the Primary Judge, and it therefore follows that 
if I could not exercise jurisdiction in the matter of this petition 
no Court in the colony can ; and the Equity Act of 1866 was not 
intended tu lessen but increase the powers of the Supreme Court. 
It appears therefore to me that I as Primary Judge have jurisdic- 
tion in the matter, and I shall continue to exercise it until better 
informed by the Court of Appeal. It was further contended by 
Mr. Downer with great force that the order for sale should not 
have been made esparte, but only on summons — a notice first 
served ou the ratepayer calling upon him to siiow cause against 
the making of it, and he cited the cases of Capel v. Child, 1 L.J., 
N.S., Ex., 205, and in re Hammersmith Rent Charge, 19 L.J., 
Ex , 66. Unquestionably the case of Capel v. Child was decided 
upon this principle of justice — 

" Quicu7iqtte aliquid statuerit parte inandita altera, 
CSquum licet statuerit hand asquus ftierit,^* 
and that principle was fully recognised in in re Hammer- 
smith Rent Charge; and I may be permitted to say that not 
Baron Park or any other Judge that ever sat on the English 
Bench had greater revej-ence for that principle than I have. But 
still that principle is' not binding upon the Legislature; and 
although one would rather strive to apply it where the construc- 
tion of an Act would permit, yet it cannot be permitted to prevail 
against the express or implied intention of the Legislature to the 
contrary, I think in the present instance the very policy of the 
District Councils Act compelled the local Legislature to a tech- 
nical though not substantial disregard of it. In making up the 
assessment some of the owners of rateable property of course 
would be absent from the colony, some altogether unknown, and 
some only known by repute. As respects the owners resident in 
the colony and known, there would be no difficulty in serving 
them with notice to show cause against the making the order for 
sale ; but they are just the class with respect to whom a resort to 
a sale is least if at all necessary ; they can be sued in the Local 
Courts. The 186th Section enacts that after rates are in arrear 
for four years, and after notice inserted three times in the Govern- 
ment Gazette, that the District Council intends applying to the 
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Supreme Court or u Judge for an order to sell, that thea the 
Court or Judge, on being satisfied by affidavit or otherwise that 
the arrears are lawfully due and were in arrear at the time of the 
first publication of such notice, and that all things required by 
that clause to be done have been dune, shall order the sale of the 
rateable property, &c. The language is general ; it applies to all 
places equally, whether there is a known owner or not, a reputed 
owner, or no kind of owner, and it would be absurd so to construe 
the language of the Act as to make it necess iry to a sale that the 
absent, the unknown, or reputed owner should be summoned to 
show cause against it. Such a construction, in my opinion, would 
entirely frustrate the object of the Act. In the present case, for 
instance, if any one were to be summoned it would be Mr. Coles 
(the reputed owner). What would come of that? But this ques- 
tion is really determined, for the universal practice of the Supreme 
Court has been to exercise this power exparte. As respects the 
objections to the form of the notice inserted in the Gazette, I think 
it the furm heretofore used, and that it substantially complies 
with the Act. This application is therefore dismissed, but I think 
it should be without costs. 

Application dismissed tuithotU costs. 
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Hanson, C.J., Gwynne, J., Wearing, J. [Common Law. 

1 October and 3 December, 1874. 

Hodgson v. Okr. 

POLICE ACT, 1869-70. — Fa/.^* Imprisonment^Notice of Action, 

A South Auit ratio n constable arresting a prist oner out of the Province 
for an offence committed within the Province is in the same position 
as a private person, and is not entitled to notice of action under 
the Police Jet, 1869-70. 

Rule nisi^ calling upon the defendant to show cause why the 
nonsuit should not be set aside, and a new trial granted on the 
grounds that the defendant was not entitled to notice, because the 
arrest was made in Victoria, where the Police Act 1869-70, did not 
*Pply ') ^^^*t there was no evidence that the defendant had 
reasonable grounds for believing that he was acting under the 
Police Act in making the arrest, and even if there had been such 
evidence it shuuld have been put before the jury, which was not 
done ; and that the defendant had waived any right to notice of 
action. 

The action was tried in the Local Court of Penola. 

The facts were as follow : — The plaintiff, Henry Hodgson, 
labourer, in the employ uf Mr. Ralston, Penola, was arrested by 
the defendant, George Orr, police trooper, stationed at Penola, for 
stealing some cattle which had been seized under a writ of execu- 
tion against the goods of a Mr. von Alwyn. The plaintiff, knowing 
the cattle belonged to his master, had, acting under instructions, 
taken possession of them. The arrest was made over the Border, 
within the Victorian boundary, while the plaintiff' was driving the 
cattle in question to the Dorodong Station. In accordance with 
the provisions of the Police Act, 1869-70, the plaintiff had given 
the defendant notice of action, but the case had been brought on 
before the specified time because it was alleged the defendant on 
receiving the notice told the plaintiff he might proceed as soon as 
he pleased. Thereupon the plaintiff sued the defendant for £100 
damages for malicious imprisonment. 
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Uu ttie trial the Magistrate directed the jury to uoiisuit the 
plaintiff, on the ground that the defeudiuit had not had notice of 
action as prescribed by the Police Act. 

On the motion for the rule the following cases were cited : — 

Jones V. Williams, 3 B. & C, 762 
Hughet V. Bivckland, 15 M. &. VV., 346 
Roberls v. Orchardy 33 L.J., Ex., 65 
Leciey, Hart, L.R., 3 C.P., 32i 

Way, Q C, now in)ved that the rule be made absolute. 

Boucaut showed cause. — For the purposes of the argument the 
defendant admits the waiver so far as supported by the evidence 
relied on by the plaintift'. If, however, the defendant had a right 
to notice of action, merely telling the plain titf that he might go 
on with his action as soon as he pleased would not bar the right. 
Nothing but an express written consent would support a plea of 
waiver — 

Martin v. Upshot, 3 Q.B., 662. 

The defendant might also admit for the purpose of the argument 
that the arrest complained of was illegal ; but if a constable had 
reasonable cause for believing that he was acting in the discharge 
of his duty, he would be entitled to notice before an action was 
brought against him. The very object of the clause in the Police 
Act, and all similar provisoes as to notice, was to protect officers 
who had committed some illegal act under the idea that they were 
doing what they were called upon to do — 

Theobald v. Crichmore, 1 B & Aid., 227. 

All that is necessary is an honest belief in the bona fides of what 
Is done — 

Roberts V. Orchard, 9 L.T., N.S., 728, 33, L.J. Ex., 65. 
In 

^fqnes y. WiUiarns, 3 B, & C-, 762, 5 P. 4f R., 654, 
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an authority relied upon on behalf of the plaintiff, the action was 
against a person who had assumed powers which he never possessed, 
and which he never had any just grounds for beheving that he 
possessed. There the defendant had not brought himself within 
the Statute as to notice. (Owynnb, J. — 1 conceive that it would be 
a question for a j ury whether the constable thought he could go 
over the Border to make an arrest.) That may be so, but the 
plaintiff did not ask that the point should be put to the jury, and 
therefore cannot take advantage of it on a motion for new trial. 
There is also a distinction between the actions of a private person 
and of a man acting in a public capacity. In the former case the 
onus lies upon the defendant to show that he actually had good 
reason for acting as he did; but, on the other hand, in the case of 
a public official, the onus is shifted, and it rests with the plaintiff 
to prove the existence of imiUi fides. No matter how absurd, too, 
the belief of a person may be in fact; if it is a bona fide belief he 
is entitled to shelter himself under it — 

Chamberlain v. Kingy L.K., 6 C.P., 474 
Selmes v. Judge, L.R, 6 Q.B., 724. 

A public officer, also, will be presumed to be acting in the discharge 
of his public duty and bona tide — 

Walker v. T/te Nottingham Board of Guardians^ 28 L.T., 
N.S., 308, 

and the on^is of proof rests on the party challenging such bona 
fides — 

Jolliffe V. The Wallasey Local Board, L.R., 9, C.P., 62 
Green v. Hearne, 3 T.R., 301 
In 

Waterhouse v. Keayi, 4 B. «fe C, 200, 

a toll-keeper had, in the most flagrant way, charged double toll ; 
but it was held that he could notbe proceeded against until tfie 
expiry of a proper notice of action. 

82 
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\V(ti/, Q.Ci ill support uf the rule. — There is uo case which 
establishes that where a constable is concerned it is necessary to 
show that he was acting maliciously. The case is clearly different 
from that of public bodies, and that there is a distinction where only 
a single individual is concerned is further evidenced by the fact that 
the Local legislature has thought it necessary to pass a special Act 
providing that no action can be maintained against a Magiatrate, 
acting in his public capacity, unless malice be distinctly alleged. 

Hanson, C.J. — The Court think it unnecessary to carry the case 
further. The (>outt are unanimously of opinion that where a 
person assumes to act as a constable, when in fact he is only in the 
same position as any private individual, he is bound to show some- 
thing which would justify an arrest by a private individual. The 
defendant has not done so, and therefore the rule will be made 
absolute, and with costs. 

GwYNNE, J. — I am of the same opinion. All the authorities 
appear to me to show that a person having authority and bona fide 
exercising it is protected by the law ; but in the case before the 
Court the defendant assumed an authority which he did not 
possess. 

Wearing, J., concurred. 

Rule absolute. 
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17 December, 1874. 

Bridgart v. Groovrs. 

POWER OF ATTORNEY,— Section of Land^Omx^ of proof- 
Certificate of Enrolment — Description of Attexting Witness. 

An attorney was duly authorized to execute all deeds necessary to 
complete a sale by his principal to A of a section of land, pursuant 
to an agreement, and also to compUte any of his sales which he 
might he authorized in writing by his principal to effect. 

The attorney subsequently executed a conveyance in the name of his 
principal to A of a section of land, but there was no written 
authority from his principal to the attorney to sell, nor any evidence 
that the section conveyed was that mentioned in the power. 

Held — That the presumption wOrS that the section so conveyed was the 
section referred to in the power of attorney, and the onus of proving 
to the contrary rested on the person impeaching such conveyance. 

The certificate of enrolment described the attesting witness as ** Clerk 
of the Supreme Court of South Australia," without otherwise 
defining his place of abode. 

Held — That the description of a person in his official capacity was 
a sufficient compliance with Section 21 of the Registration Act of 
1841. 

Special case sent up from the Local Court of Adelaide. 

The action was trespass for breaking into and entering upon 
allotments 669 and 700, in the village of Bowden. The defendant 
pleaded not guilty, and that the land was not the property of the 
plaintiff. The evidence at the trial was that the plaintiff was in 
possession of the allotments in question, and the defendant forcibly 
entered upon them, knocking down part of a wall. The defence 
was that the defendant had a title to the land. The Magistrates 
Wnd for the defendant, reserving the point as to the validity of 
title for the opinion of the Supreme Court. 

Way, Q.C., for the plaintiff. — The original land grant of the 
Section 354, which has been laid out as the village of Bowden, was 
to Mr. John Wright, resident in England, who gave a power of 
attorney to Mr. (now Sir) J. H. Fisher to act for him in this 
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Colony. Another power of attorney, however, was given to Mr. 
Henry Johnson, empowering him to execute all the necessary deeds 
to complete a sale by Mr. Wright to Mr. Fisher of a section of land 
in pursuant of an agreement. The latter power of attorney gave 
no power to Mr. Johnson to sell land except by the written 
authority of Mr. Wright. The first point, therefore, relied on by 
the plaintiff' was that there was a fatal hiatus in the defendant's 
title, inasmuch as there was no identification of the section which 
Mr. Johnson was empowered to convey to Mr. Fisher, through 
whom the defendant claimed. (Gwynnr. J. — Is not there a 
presumption against you ? Mr. Johnson was empowered to convey 
a section of land, and he did so ; and it would be presumed that he 
acted rightly in persuance of his powers.) It lies on the person 
claiming under the power of attorney to show that the power was 
properly exercised in respect of the property claimed. But, further, 
Mr. Johnson was only empowered to sell under a written authority 
from Mr. Wright. (Hanson, C.J. — That reservation only applies 
to land not comprised in the agreement with Mr. Fisher.) I think 
not, there being only one sale mentioned throughout the whole of 
the power of attorney. The next point is that the enrolment of 
one of the deeds of the defendant's title has not been properly 
proved. The conveyance from Mr. Wright to Mr. Fisher, also, has 
not been rightly received as evidence, only an office copy of the 
enrolment having been produced. The power to use such an 
office-copy is a statutory one, and, consequently, cannot be taken 
advantage of unless all the requirements of the statute have been 
complied with with. Clause 21 of the Registration Act of 1841 
distinctly provides that the place of abode of the attesting witness 
is to be given in the Hegistrar's certificate of enrolment, but that 
has not been done in the case before the Court. The words of the 
certificate are that the deed was proved by "Charles Algernon 
Wilson, Clerk of the Supreme Court of South Australia." 

Inglehy, for the defendant. — The last point raised on behalf of 
the plaintiff is answered by Clause 23 of the Kegistration Act, 
making the Registrar's certificate of enrolment conclusive evidence. 
But, further, the words ** Clerk of the Supreme Court of South 
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Australia" amply describe the at testing witness, and, therefore, the 
strict provisions of the Act have been complied with. As to the 
power of attorney, it will be seen that two allotments are 
concerned, namely, 699 and 700. With regard to the first of them, 
Mr. Fisher had in 1B38 conveyed it away, so that the conveyance 
being over twenty years old would be conclusive against Mr. 
Wright so far as the statute was concerned. The defendant, then, 
having a title which would be good against Mr. Wright, was surely 
entitled to stand against the plaintiff, a mere trespasser. Mr. 
Fisher, then, must have had possession in order to convey lot 699 
as he had done; and he being the person entitled to the whcde 
section, it would be presumed that, having possession of a part, he 
had possession of the whole of it. (Hanson, C J. — Prima faciei 
the plaintiff was the owner of the property, being in actual 
possession, and he could not, therefore, rightly be called a 
trespasser.) With regard to proving the identity of the section 
sold to Mr. Fisher, that was not necessary. The agreement 
between Messrs. Wright and Fisher dated back to 1836, and 
before the Colony was proclaimed. Consequently tiiere had been 
no surveys, and identification of any particular section sold under 
the agreement was impossible. All that Mr. Wright sold was a 
portion of his right under the preliminary land order, 

Hanson, C.J. — The Court are unanimously of opinion that the 
conveyance to Mr. Fisher by Mr. Johnson was the conveyance 
contemplated by the power of attorney from Mr. Wright to Mr. 
Johnson. As to the enrolment, the Court think that the 
description of a person in his official capacity is sufficient to meet 
the requirements of the Registration Act. The case, therefore, 
will be answered in favour of the defendant, and the judgment of 
the Court below will stand. 

Judgm&nt for dejendant. 
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GwYNNE, J. (Acting Chief Justice), Wearing, J.] Common Law- 

5 November, 1874. 

Palmer v. Andrews (Nominal Defendant). 

MEAL PROPERTY ACT, imi,—Tran*fer by Sheriff— Fl fa. 
The Sheriff ha» no poioer to convey or transfer to the purchasers 
land under the Real Property Act of 1861 sold by him by virtue 
of a writ of fi. fa. 

And per Wearing, J., Qvivere— Whether he has power to sell land 
under that Act? 

This case has already been reported (see 6 S.A.L.R., 19), but 
counsel for the plaintiff having intimated his intention to appeal to 
the Privy Council, had re(juested the Court to give written judg- 
ments setting out fully the grounds of their decision. 

GwYNNE, J., now delivered judgment as follows : — This was 
a rule calling upon the plaintiff to show cause why the verdict 
herein should not be set aside, and a verdict entered for the 
defendant, or that the plaintiff be non-suited, pursuant to leave 
reserved, on the ground that the Registrar-General has not been 
guilty of any breach of duty. The rule was twice argued — once 
before the Full Court, and again before myself and my learned 
colleague, Mr. Justice Wearing, the Chief Justice having in the 
meantime been called away to administer the Government of the. 
colony. On both arguments Mr. Gawler^ the Solicitor to the 
Real Property Act Commissioners, appeared for the defendant, and 
Air, Palmer, the defendant, appeared in person. I must confess, 
however, that personally I derived little or no assistance from the 
arguments of the learned counsel engaged. The question arises 
out of the new system of land transfer which Mr. Torrens (now 
Sir R. R. Torrens) inaugurated in this province, the legislation 
on which subject, however, is so vague, uncertain,, and wanting in 
precision, that I feel incapable of interpreting many parts of it with 
any degree of satisfaction to myself. In the present case, however 
- — looking at the declaration, and seeing how the plaintiff had 
shaped his case, and particularly at the averments of the wrongful 
acts complained of by the plaintiff in his declaration — I thought 
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I saw sufficient to justify mc in saying that the rule should be 
made absolute, in which opinion ray learned colleague, Mr. Justice 
Wearing, concurring, it was made absolute accordingly by the 
Court ordering that the verdict be set aside, and a verdict entered 
for the defendant. From that decision the plaintiff has obtained 
leave to appeal to the Privy Council. The action is founded on 
the 128th section of the Real Property Act, 1861, which enacts 
that **any person sustaining loss or damage through any omission, 
mistake, or misfeasance of the Registrar-General, or any of his 
officers or clerks, in the execution of their respective duties under 
the provisions of this Act . . . may bring an action against 
the Registrar-General as nominal defendant for recovery of 
damages, and in case," <tc., <fec. Copy pleadings accompany the 
transcript. The only plea was not guilty. The trial was held 
before the Chief Justice. A copy of His Honor's notes accompany. 
Mr, Gawler appeared for the defendant. He made no technical 
objections, and, as I am informed by the Chief Justice, he was 
quite willing to leave the question pretty much at large in the 
hands of the Court. A verdict, it appears, was taken for the 
plaintiff by consent for £125, with liberty for defendant to move 
for a non-suit or to enter a verdict for him. The land the subject- 
matter of dispute is under the new system known in the colony as 
Torrens's real property law. Five Acts of the local Legislature 
have been passed with a view of establishing and perfecting this 
system, namely, the Act 21 Vict., No. 15; 22 Vict., No. 16;' 23 
and 24 Vict., No. 11 ; 22 of 1861 ; and No. )1 of 1869-70, and 
an amending Act is now before the local Legislature. The 
primary question which presents itself for consideration is — Can 
the Sheriff under a writ of fieri facias sell land which has been 
brought under this new system 1 With regard to land under the 
ordinary law such a power has been conferred on the Sheriff by 
virtue of Act No. 5 of 1853, section 184. That Act, however, 
was assented to on 19th October, 1853, and therefore long before 
the new system was introduced. The first of the Real Property 
Acts (21 Vict., No. 15) was assented to on the 27th January, 
1858 ; and the first section enacts that "All laws, statutes, acts, 
ordinances, rules, regulations, and practice whatsoever relating to 
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freehold and other interests in land, so far as inconsistent \vith 
the provisions of this Act, are hereby repealed, so far as regards 
their application to land under the provisions of this Act or the 
bringing of land under the operation of this Act." Now there 
cannot be the slightest doubt but that section 184 of No. 5 of 
1853 is altogether inconsistent with the provisions of the first 
Real Property Act, and therefore that section was repealed by it 
so far as regards the application of section 184 to land under the 
new system. The language of the first section of No. 15 of 21 Vict, 
in substance is repeated in each of the three succeeding Real 
Property Acts, and thus far, therefore, it would seem that land 
under the new system was not liable to be seized and sold b^' the 
Sheriff. But in the two la.st Acts is contained a provision (sec. 
86 of 1860, and sec. 96 of 18G1.) '' When any estate or interest 
in land under the provisions of this Act shall be sold by the Sheriff 
under any writ, or shall be sold under any direction, decree, or 
order of the Supreme Court, or whenever any order of such Court 
shall be /nade authorizing the Curator of Intestate Estates to take 
charge of the real estate of a deceased proprietor, the Registrar- 
General, on being served with an office copy of the writ, direction, 
decree, or order, as the case may be, shall enter in the Register- 
book, and also upon the instrument evidencing title to the said 
estate or interest if produced for that purpose, the date of the said 
writ, direction, decree, or order, and the date and hour of the 
production thereof, and after such entry as aforesaid, the Sheriff, 
or person authorized by the Supreme Court, shall do such acts and 
execute such instruments as under the provisions of this Act may 
be necessary to transfer or otherwise to deal with the estate or 
interest : Provided always that unless and until such entry has 
been made as aforesaid no such writ shall bind or affect any land 
under the provisions of this Act, or any estate or interest therein ; 
nor shall any sale or transfer by the Sheriff be valid as against a 
purchaser or mortgagee, notwithstanding such writ may have been 
actually in the hands of the Sheriff at the time of any purchase or 
mortgage, or notwithstanding such purchaser or mortgagee may 
have had actual or constructive notice of the issue of such writ." 
No one, I think, can read this section without seeing that it was 
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the intention of the LegisLature to bring about consistency between 
it and the new system ; in other words, that land, although under 
the new system, should thereafter be liable to be attached, sold, 
and conveyed by the Sheriff. But it appears to me that the 
Legislature have not used fit words to express their intention and 
object. The two things are in themselves essentially inconsistent, 
and no Legislature can by mere tacit assumption, or even by 
express declaration, so change the nature of things as to make what 
is inconsistent consistent. 'The new system is a formulary one, and 
like all other formulary systems its operation is necessarily confined 
within narrow and technical limits. That the new sjstem is (^ 
formulary one sections Nos. 35, 41, 42, 47, 52, 63, and 91 of 
the Real Property Act, 1861, and the schedules of forms annexed 
to the Act manifest. The 35th section (at the end) has these words — 
" Every instrument drawn in any of the several forms provided in 
the schedule hereto, or in any form which for the same purpose 
may be authorised in conformity with the provisions of this Act, 
shall," &c. By the 41st section the Register-General is expressly 
forbidden to register any instrument purporting to transfer land, 
and except in the manner in the Act provided, nor unless such 
instrument be in accordance with the provisions hereof. That is, 
as I understand, unless the instrument be in the form prescribed 
by the Act. Presently, I will observe upon the particular 
instrument tendered by Mr, Palmer on the present occasion for 
registration, and which, I understand, from the argument of Mr. 
Gawler, the Registrar-General would upon the advice of Mr, 
Gawler have actually registered, but that Mr. Pcdiner was unable 
to procure the production of the outstanding certificate of title. 
Before doing so, however, I will notice the provisions of the Act as 
applicable to transfer. Referring to section 42 of the Real 
Property Act of 1861, and to form D of the schedule, and 
analyzing the transaction contemplated by the Act under the 
name of transfer, it will be seen that such a transaction consists of 
four parts — (1) that the transferor must be a registered proprietor ; 
(2) that he must use a form substantially similar to form D ; (3) 
that the form used " shall contain an accurate statement of the 
estate, interest, or easement intended to be transferred or created ; 
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and, lastly, the transaction must have the element of registration. 
Again, as the sale to Mr. Palmer of land was subject to a mort- 
gage, the operation of section 46 would come into play. This 
section provides that in every instrument transferring an estate or 
interest in land under the provisions of this Act subject to a 
mortgage or encumbrance there shall be implied the following 
covenants by the transferee : — **That such transferee will pay the 
interest or annuity secured by such mortgage after the rate and at 
the times specified in the instrument creating the same, and will 
indemnify and keep harmless the transferor from and against the 
principal sum secured by such instrument, and from and against 
all liability in respect of any of the covenants therein contained 
or in this Act implied on the part of the transferor." Now it 
appears to me impossible to say the Real Property Act authorizes 
a transfer or conveyance by the Sheriff. He in no sense is a 
registered proprietor, nor has he any estate or inteiest in the laud ; 
if the property could be conceived as passing by the instrument 
when registered presented by Mr. Pcdnier for registration, it must 
be as passing from the judgment debtor to Mr, Paltrier; the Sheriff 
was a mere conduit-pipe. As respects the form of the instrument 
tendered, it in no respect conforms to the retirements of the Act. 
It has no recital that the SheriflP, or William Thomas, or any one 
else is seised or possessed of the land, neither does it declare that 
the transfer is subject to the registered mortgage of the trustees 
of the Sir John Franklin Lodge of Oddfellows. Nor does it contain 
an accurate statement of the estate (that is, the quantity of 
interest) intended to be sold. On the contrary, it purports to 
convey an unknown and indeterminate estate — as the saying goes, 
" a pig in a poke." And lastly, William Thomas would lose the 
indemnity given by the forty-sixth section, and would still remain 
liable to the mortgagees for the principal-money and interest. I 
am therefore, I regret to say, forced to the conclusion that the 
Registrar-General was right in refusing to register the instrument 
which Mr. Palmer presented to him for that purpose. I will only 
add on this part of the case that 1 do not overlook the words con- 
tained in the ninety-third section — "The Sheriff shall do such acts 
and execute such instruments as under the provisions of this Act 
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may be necessary to transfer with tlie said estate or interest." 
But that in my view of the matter, although these words prevent 
the Sheriff from dealing with the land as though it were outside of 
the Act, yet the Act itself prescribes no specific acts to be done or 
instruments to be executed under it which would effectuate a 
transfer. It is a casus cmiissus. But then it might be said that 
admitting the Sheriff cannot for want of an appropriate form 
convey the legal estate, still that part of the ninety-third section 
of the Act relating to the service of a copy of the writ upon the 
Registrar-General and of his entry thereof in the register-book is 
suffioiently clear and so far workable, and that therefore the Court 
is bound to give effect to that part of the Act. Now as a matter 
of fact it was never disputed in the present case that the Registrar- 
General was served with an office copy of the writ, or that he made 
the proper entry of it in the register-book, or that the Sheriff had 
sold the land to the plaintiff. These facts must be taken as true; 
in fact, they are admitted on the face of the record. Now, as 
respects, the sale itself, it must be borne in mind that the Sheriff 
is only a conduit- pipe — he merely executes a statutory power, and 
till he signs and seals the instrument of transfer prescribed by law 
his power is not execi\ted, and in the meantime, whatever remedies 
the purchaser may have against him at law for breach of duty, he 
has no estate or interest in the land at law or in equity. But with 
respect to the service of the copy of the writ on the Registrar- 
General and the entry of it in his book, it would appear by the 
ninety-third section of the Act that such acts had the effect of 
binding the land: that they had an analogous effect upon the land 
that the delivery of a fl, fa. to the Sheriff would have upon the 
personal estate of the judgment debtor. Therefore, although on 
the service of the office copy of the writ and entry of it in the 
register-book the property of the land was not thereby divested 
out of William Thomas, and although he was quite at liberty to 
sell and transfer it to his brother Lewis Thomas, yet he could only 
so sell and convey subject to the claim of the plaintiff. But what 
could the Registrar-General do in the case before me] Before 
answering this question I think it right to observe that I am com- 
pelled to attribute conduct to the Registrar-General which 
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is really conduct for which the Solicitors to the Commis 
sioners are really amenable to the public. The new system is very 
{)eculiar in this respect. Although the Commissioners are laymen 
— that is, not bred to the law — they exercise very high judicial 
powers and the Registrar may quasi judicial powers. But their 
knowledge of the law is supplied to them from time to time by the 
solicitors. In short, the solicitors occupy an analogous position to 
the Commissioners as the Jwis Consulti did to the Magistrates or 
Judges in ancient Rome There is, however, this great difference, 
that the responsapendentum at Rome were made publicly; but 
those of the Real Property Solicitors are only given in private. 
Returning to the question, What did the Registrar-General do ? 
Why, instead of giving effect to the sale of the land by William 
Thomas to Lewis Thomas as subject to the plaintiff's writ, he 
registers Lewis Thomas as a proprietor of the land subject, indeed, 
t.o the mortgage of the Oddfellows, but absolutely discharged from 
the charge or lieu created by the plaintiff's writ, and delivers to 
Lewis Thomas a certificate of title accordingly. This, in my 
opinion, was a wrongful act on the part of the Registrar-General, 
and for which he is amenable to the plaintiff for damages. 
The agreed damages on the trial were £125. Notwithstanding, 
however, what I have said, I feel compelled to make the rule 
absolute, because the plaintiff seems to me not so to have shaped 
his case as to enable the Court to give effect to the view I have 
lastly taken of it. However, perhaps if a proper representation 
of the facts be made to the right quarter, the colony of South 
Australia will not be permitted to occupy the position of respon- 
dents before the Privy Council in such a case as the present. 

Wearing, J., gave judgment as follows — The plaintiff in this 
action seeks to recover damages from the defendant as Registrar- 
General for having, as the plaintiff alleges, deprived him of an 
estate or interest in certain laud by registering wrongfully another 
person as proprietor thereof. The action professes to be brought 
by virtue of the provisions of the 128th section of the Real 
Property Act, 1860. The land in question was, previous to the 
transactions to which I shall presently refer, registered in the Real 
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Property Office as belonging to Mr. Wni. Thomas, for an estate of 
fee-simple of inheritance, subject to a mortgage to the Sir John 
Franklin Benefit Society, The plaintiff having recovered judgment 
against Mr. William Thomas for the sum of £125, caused a writ of 
fi, fa. to be issued, which he lodged with the Sheriff. That writ 
was registered in the Real Property Office. The Sheriff having 
sold the land under the execution to the plaintiff, made to him a 
transfer in the form used when land not under the Real Property 
Act is conveyed by the Sheriff to a purchaser. Armed with that 
document, the plaintiff presented himself at the Real Property 
Office, and required that he should be registered as transferee, and 
that a certificate of ownership should be delivered to him. The 
defendant declined to comply with that request, alleging as a 
reason for his refusal that the plaintiff did not produce the out- 
standing certificate of title. This the plaintiff was unable to do,- 
as the certificate was then with the trustees of the Sir John 
Franklin Lodge as unpaid mortgagees. About that time Mr. 
Lewis Thomas, Mr. Wm. Thomas's brother, paid off the 
mortgage, and having obtained the certificate to Mr. Wm. 
Thomas, attended at the Real Property Office subsequent 
to the plaintiffs abortive visit there and got himself registered 
as proprietor of the land. The plaintiff claims as purchaser 
from the Sheriff under the ordinary process of a writ of fi. fa,y 
and the breach of duty on the defendant's part of which he 
complains is the registration of Mr. Lewis Thomas. To 
maintain his suit the plaintiff must prove — First, that he had an 
estate or interest in the land ; and secondly, that he has been 
deprived of it by the illegal act of the defendant. Upon the first 
question the whole matter hinges. Now, it appears to me 
exceedingly doubtful whether under the provisions of the Real 
Property Act the Sheriff has power to sell under a writ of fi, fa. 
lands under the provisions of the Statute. But even if the Sheriff 
had such power, I am of o])inion that the Legislature has provided 
no machinery by which he can transfer any estate therein to a 
purchaser. The 93rd section of the Real Property Act, 1861, 
undoabtedly suggests an inference that it was intended that the 
Sheriff should possess some such powers as those claimed for him 
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bj the plaintiff. But when on looking to the schedules annexed to 
the Act I find no form of instrument there given by which those 
functions can be exercised, I can only regard the present as a casus 
omissus J which requires either further legislative enactment or the 
exercise of those powers which by the Qlst section of the Act are 
conferred upon the Registrar-General to be exercised with the 
consent of the Governor in Executive Council. T may also state 
that I consider the writ referred to in the 93rd section is that of 
venditioni exponas, and not a writ of Ji, fa. The plaintiff by 
negleting to register the former writ, in my opinion, took a wrong 
step. Upon the whole, I am compelled to come to the conclusion 
that the plaintiff in this record has no right of action, and that, 
therefore, the rule for a nonsuit must be made absolute. I very 
much regret having to express this opinion, because I think that 
the fair claims of the plaintiff have been prejudiced by defects in 
an Act of Parliament. 

MtUe absolute. 



In rk Talisker Mining Company. 

Thib case is reported in 6 S. A. Law Reports, 98, and 7 S. A. Law 
Reports, 167. 

On appeal to the Privy Council the judgment of the Full 
Court was reversed, and the decision of the Primary Judge 
upheld. 

A report of the judgment of the Privy Council, which was not 
delivered untill the present year, 1875, will appear in the next 
volume of the South Australian Law Reports. 
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TO THE PRINCIPAL MATTERS. 



ACQUIESCENCE. -See Pollution. 

ACT No. 9 of IS59.— Murder— Concealment of Birth. On an indict- 
ment for murder of an infant the fact that the child was born 
alive must be strictly proved, and it is not sufficient to adduce 
circumstances which raise a presumption of violence. 

An infant was found in a privy dead, with a piece of wood 
wedged in its mouth, but no evidence was adduced to show the 
child had been born alive. 

Held — That there was no evidence to go to the jury to sujjport 
the charge of murder. 

Under Act No. 9 of 1859 the mother alone is liable on an 
indictment for concealing the birth of a child. 

Rkgina v. Townsknd. 72 

ACT OF INSOLVENCY.— See Bill of Sale. 
ACTION, NOTICE OF. See Police Act, 1869-70. 
AGREEMENT FOR LEASE.— See Real Property Actof 1861 (2). 
ALLOTMENT CALL.— See Companies Act of 1864 (2). 
APPLICATION Exparte.^f^ee DISTRICT COUNCILS ACT, 1858 (1) 

See Companies Act of 1864 (2). 

ARTICLES OF ASSOCIATION. -See Companies Actof 1864(3) 

Company. 

ATTESTING WITNESS, DESCRIPTION OF.-See Power of 

Attorney. 
ATTORNEY, EXECUTION BY.— See Division VI. of Insolvent 

Act, 1860. 

BILL OF SALE. -Act of Insolvency— A Bill of Sale of all the 
property of a debtor is not fraudulent so as to constitute an act 
of insolvency, if bona fide made in pursuance of an agreement 
entered into at the time of receiving the consideration ; but 
delay in executing the bill of sale, and the circumstances under 
which it is executed, may be evidence of fraud, and should be 
left to the jury. 

Cherry V. Fuller. 113 
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BURRA RAILWAY ACT, 1869.— See Lands Clauses Consoli- 

DATION. 

CAPITAL, INCREASE OF.-See Companies Act, 1864 (2). 

See Company (1). 

CAVEATING CAPACITY.— See Registration Act of 1841. 
CERTIFICATE ISSUED PURSUANT TO FRAUDULENT 
APPLICATION.— See Real Property Act of 1861 (1). 

OF ENROLMENT.— See Power of Attorney. 

CLAIM OF THIRD PARTY.— See Local Courts Act, 1860. 

COMPAN lES ACTS. —Diasolutton. —Where from any cause, whether 
from a defect in its Articles of Aasooiation or otherwise, a 
Company is unable to pursue the objects for which it is formed, 
the Court has power on petition of parties interested to order 
its dissolution. 

A provision in Articles of Association of a Company requir- 
ing persons representing the wliole of its shares to be present at 
all of its General Meetings is in itself a ground for ordering the 
winding up of the Company where some of the shareholders . 
reside at the place where the operations of the Company are to 
be carried on, but at so great distance from the office of the 
Company as to render it difficult, if not practically impossible, 
to secure their attendance at such General Meetings. 

In the Matter of The Companies Acts, and in 
THE Matter of The Kapunda United Trades- 
men's Prospecting Company, Limited. . . 55 

COMPANIES ACTS, 1864.— I.— Comptti*ory Winding -up ^Failure 
to protecuie objects for which formed — Qualifloation of Directors 
— Bond fide auhtcriptionfor sharet. The Memorandum of Associa- 
tion of a Company purporting to be started for the purpose of 
purchasing and working certain claims specified in the prospectus 
provided, amongst other things, that the Company was to be 
considered formed as soon as 15,000 shanks should liave been 
applied for, and that applicants for shares should pay 2s. fid. 
per share on application, and 5s. on allotment. Fourteen 
thousand shares only having been applied for, one of the Promo- 
ters sent in applications on behalf of persons in the Northern 
Territory for (in all) 1,000 shares, but on these sliares no money 
whatever had been paid, and thereupon the Comp my was 
treated as formed, nor was there any evidence that such 
Promoter was authorised so to apply. 

The Memorandum of Association further provided that the 
promoters should receive 7,500 fully paid up shares, but these 
shares were in fact never allotted. 

The Articles of Association provided that every Director 
should be a hoMer of at least 100 shares. 

Sul sequently to its formation, as above, one of the promoters 
was appointed Director of the Company, basing his qualiKca- 
tion on his claim to the unallotted shares above mentioned. 

Machinery was purchased for the purpose of carrying on the 
necessary mining operations, but before anything was done it was 
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found that the information on which the proBpectus was issued 
was incorrect, and the claims specified in the prospectus were 
never transferred to the Company. The machinery was accord- 
ingly sold, and the only object which the Company proposed to 
effect by continuing in existence was to prosecute an action 
against the Northern Territory promoters for fraudulent mis- 
representation. More than one year had elapsed between the 
time when the Company was Hrst started and' the filing of the 
petition for compulsory liquidation. 

Held— -1. That the 15,000 shares had never been bona fide sub- 
scribed for, and the Company, therefore, never legally formed. 

2. That the appointment of the promoter as Director was a 
nullity, he not possessing the necessary qualitication. 

3. That assuming the Company to have been properly formed, 
nothing substantially having been done within one year from its 
formation, the subject-matter (the claims mentioned in the pros- 
pectus) never having been acquired, and the only object proposed 
to be attained by the continuance of the Company not being one 
of legitimate mining enterprise, the Court would order a com- 
pulsory liquidation on the ground that it was just and equitable 
that the Company should be wound up. 

In the matter of The Companies Act, 1864, 
AND OF The Golden Reef Mining Com- 
pany, Limited, ex pabte Ward .... 241 

2. —Inv^rease of Capital — Notice — Applica- 
tion-^ Allotment Call. A person who has applied to a Company 
for shares, but not paid any allotment call, though he may not 
be entitled to the full benefit of membership, is liable for calls. 

Section 33 of the Companies Act of 1864, requiring noticft of 
increase of capital to be given to the Registrar of Companies 
within fifteen days from the passing of the resolution authorising 
increase, is merely directory, and the driving such notice is not a 
condition precedent to the bringing an action for calls subse- 
quently made. 

On appeal from a Local Court, whether of full or limited juris- 
diction, the ruling of the Special Mrgistrate need not be obtained 
in writing, where the superior Court can collect from the Magis- 
trate's notes the grounds of the decision on the points of law 
raised at the trial. 

Winn's Gold Mining Company, Limited, v. Wyld. 66 
-3.— Prospectus — Articles of Association- 



A person placed on the register of a Company pursuant to an 
application made on the faith of a prospectus, is not liable to 
such Company for calls subsequently made if there are material 
discrepancies between the objects set out in such prospectus and 
in the Articles of Association, even though such person may not 
have taken any steps on being aware of such discrepancies to 
remove his name from the register. 

The prospectus set out that ** the objects for which it is pro- 
posed to form this Company are to purchase from the owner 
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thereof a freehold section, No. 614, in the hundred of Cavenagh, 
Northern Territory ... for the purposes of gold 
mining, and for such other purposes as are set out in the Mem- 
orandum and Articles of Association to be adopted as hereinafter 
mentioned." 

The Memorandum of Association set out in addition that the 
objects of the Company were ** the prospecting, digging, &c., for 
gold and other minerals in the said Northern Territory ; the ac- 
quisition by lease or purchase or otherwise of all lands in the 
said Northern Territory whereon or wherein such discoveries may 
be made ; the working of the said section and any claims, mines, 
or mineral property in the said Northern Territory which may 
be acquired by the said Comi>any." 

On the faith of the above prospectus, the defendant ap])licd for 
shares in the proposed Company, and on the formation i-eceived 
notice of allotment and subsequent calls, none of which were paid 
by him, but took no proceedings to remove his name from the 
register. 

On action for allotment and Directors' calls. 

Held— That the defendant had never agreed to join such Com- 
pany as that constituted by the Memorandum of Association, 
and was entitled to a verdict. 

Under the above circumstances, however, the defendant hav- 
ing from the first been aware of the variance between the pros- 
pectus and Articles of Association, and taken no steps in the 
matter until the failure of the Company, the Primary Judge 
subsequently refused to order his name to l»e removed from the 
register of shareholders. 

The Tumbling Waters Freehold Company v. Juriet. 131 

COMPANY.— 1. Increase of Capital — Ariicles of Association — Special 
Oeneral Resolution. Before increasing the capital of the Com- 
pany by the issue o*" additional shares, pursuant to a power con- 
tained in the Articles of Association, no special resolution 
authorising the alteration of the "regulations of the Company 
as originally framed " is necessary within the meaning of Section 
12 of die Companies Act of 1864 

Yam Creek Gold Mining Company v. Wadham. 141 

2. Forfeiture of Shares — Articles of Asssociation. By 

resolution passed at a General Meeting of the shareholders the 
Directors of a Company were instructed to forfeit all shares 
tendered to them tor forfeiture on which all calls hail been paid 
up to date. 

Pursuant to these instructions the Directors accepted forfeiture 
of a number of shares. 

On the winding up of the Company by the Court. 

Held.— That the above resolution was ultra vires, and that the 
Directors could not without the consent of every member ot the 
Company exercise a power of forfeiting shares where no ground 
of forfeiture existed, and that the names of the holdei-s of shares 
removed from the Register pursuant to such resolution must be 
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included in the list of coutributories as existing members of the 
Company. 

In Re Mattawarrangala Copper 

Mining Company, Limited. 137 
COMPENSATION MONEY. -SbbLandsClausesConsolidation. 
COMPULSORY WINDING UP. -See Companies Act, 1864(1) 
CONSIGN EE. — Damage— Pi operty in Ooods. A consignee of goods, 
forwarded to him by an English principal, for sa'e on terms 
that consignor and consignee share profit or Ip&s, has a sufficient 
property in the goods to maintain an action on the bill of lading 
against the carriers of such goods for injury to the sanje while 
in transit. 

Da vies v. Jones. 127 
CONSTRUCTION. -See Will. 

CONSUL.— See Service on Juries. 

CURATOR OF INTESTATKS ESTATES.-See Evidence of 
Heirship. 

DAMAGE.— See Consignee. 

DAMAGES.— See Measure of Damages. 

DEBT, PROOF OF.— See Division VI. of Insolvent Act, 1860. 

DESCRIPTION OF ATTESTING WITNESS. -See Power of 
Attorney. 

DIRECTORS, QUALIFICATION OF. -See Companies Act, 
1864 (1). 

DISSOLUTION— See Companies Acts. 

DISTRICT COUNCILS ACT OY AHb%-l— Order Jor sale of land 
— Primary Judge — Ex parte application — O toner — Seputed owner. 
Under Section 186 of tlie District Councils Act of 1858 the 
Primary Judge has jurisdiction to order land to be sold for 
payment of arrears of rates, and such order may be properly 
made on an ex parte application. 

Even where there is a reputed owner of the property sold, the 
notice of intention to sell required by the Act may properly be 
addressed **To all whom it may concern;" and where several 
distinct properties are intended to be sold it is not necessary to 
address a separate notice in resptct of each property, but one 
notice only, with a schedule of the properties affected and the 
particulars required by the Act with regard to the same, so far 
as known, is sufficient. 

In the matter of the District Councils 
Act, 1858, and the District Council" of 
Glanville, ex parte John Hindmarsh. 265 

'■ 2— Section 1%^.— Reputed 

owner ^Order for sale. Section 186 of the District Councils Act 
of 1858 empowers the District Council, after the rates in respect 
of any property have been in arrear for more than two years, 
to publish in the Gazette certain notices addressed to the owner 
or reputed owner of the property of their intention to apply to 
the Court for an order for sale of the land; or, should the owner 
be unknown, the notice to be addressed " To all whom it may 
concern. " 
The District Councils Act also provides that all appeals against 
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aKseftnmentH must be made within a specified time. 

A was the owner of an allotment of land which had been con- 
veyed to him by his father, but which was generally considered 
in the nei^^hbourhood to belong to B. On one occasion applica- 
tion was made to A for rates due by him in respect of property 
in the same District, such application not specifying any partic- 
ular allotments, but A had declined on the ground that the 
aMsesJsment was excessive. Subsequently, the rates having 
been in arrear for a lengthened period, notices as required by 
the Act were published in the Gazette^ directed **To all whom 
it may concern," but specifying B as the reputed owner of the 
land in the schedule to the notice required by the Act ; and 
pursuant to such notices, application was made to the Court 
and an order for sale obtained, which was subsequently f^et aside 
as irrej2;ular, and a new order granted. In the interval between 
the original and subsequent order A's attorney offered to pay 
all arrears due, which was declined, but an offep-was made on 
behalf of the Council to withdraw the allotment on payment 
of all arrears and costs. 

The affidavit as to reputed ownership simply set out that B 
was generally considered to be the owner, without stating on 
what grounds. 

A having obtained an order nisi to set aside the order for sale. 

Held— That A having been applied to for rates and declined 
to pay had deprived himself of all equity. 

Qiiasrc— Whether, if A had not been so applied to, the notices 
would nave been sufficient. 

The affidavit should set out not merely the fact of reputed 
ownership, but also the grounds on wiiich the same is based. 

The procedure by order nisi in place of notice of motion was 
objected to, but the objection was over-ruled. 

In the Matter of the District Councils Act, 1858, 
and in the matter of the district council 
OF Glanville, ex PARTE H. B. T. Straxgways. 38 
DIVISION YI. OF INSOLVENT ACT, \m),— Execution hy attorney 
— Proof of deht^Trustee^Iwteresi — Statute of Limitations — Pay- 
m'ut on account. In 1856 A, a merchant who had for some time 
previously carried on an extensive business, admitted as co- 
partners his two brothers and B, till then a clerk in his employ. 

No new capital was introduced at the creation of the co-part- 
nership, no balance struck, nor was anything done to enable 
the new firm to estimate the assets or liabilities of the old 
^u^iness, but such business continued to be conducted, and the 
liabilities of the old and new firms were from time to time indis- 
criminately discharged as if no change had occurred, and their 
course of dealing throughout appeared to assume that the new- 
firm had adopted both the assets and the liabilities of the old. 

A, as trustee for his mother, before the formation of the new 
firm, had collected on her account large sums of money, some of 
which appeared in the books as credited to her, sind others to 
the properties whence the moneys had arisen, but without 
reference to A's mother as the owner of such properties. On 
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the eslablinlinient of t' e ii»^w firm no alteration whatever was 
made in the accounts, and the new film continued to receive 
money the ju-onerty of A".s mother a» }>efore, and to credit it to 
the same accounti>. 

Subsequently, and shortl / hefore the making' of the .-tssign- 
ments hereinafter referred to, the liookkeeper of the Hrm by 
the direction of A adjusted the account of As mother, and 
credited to her the amounts not previously credited. 

It was the custojn of the firm to allow and to charge their cus- 
tomers interest with annual rests on the balance on current 
accounts, and in making up this account interest was so allowed. 
The result was that what previously a})peared on the books as a 
small debit became a very large credit balance. 

The apparent debit had been in part created by charging A's 
mother with moneys drawn by A, small sums only of which were 
in fact drawn for his mother's use, and with the exception of 
these small sums no money had been paid to A's mither within 
the statutory period. 

The several members of the firm of A & Co. afterwards executed 
deeds of assignment pursuant to Division VI. of the Insolvent 
Act, 1860, for the benefit of their creditors, one of such deeds 
being executed by attorney specially appointed for that purpose- 
A's mother now claimed to rank as a creditor on the joint estate 
of the firm for the amount actually due to her and interest, 
irrespective of the entries appearing on the books. 

Held — 1. That a deed executed by an attorney specially 
appointed for that purpose is duly executed within the meaning 
of Division VI. of the Insolvent Act, 1860. 

2. That by their course of dealing the new firm must be held 
to have adopted the account, and that A's mother could not be 
bound by wrongful entries made by A or any other member 
of the firm without her knowledge or authority. 

That the mere fact of A having the entire management of the 
fund did not divest him of his character of a trustee and convert 
him into a mere agent, and that the new firm having knowledge 
of the trusts employed the trust- money subject to all its incidents, 
and that lapse of time was no bar to the claim of the cestui que 
trust against the firm. 

That whether the account was considered as an ordinal y mer- 
cantile one, or the firm was regarded as a trustee improi>erly 
using trust funds, A's mother was entitled to interest on the 
amounts from time to time to her credit with such yearly rests as 
were usually made in the ordinary course of the business of the 
firm, and that payments made to her from time to time would be 
presumed to have been made to her on account of the balance to 
her credit, so as to remove the same from the operation of the 
Statute of Limitations. 

Semble — That the declaration of a creditor claiming under a 
deed of assignment nuule in pursuance of Divi.'sion VI. of the 
Insolvent Act, 1860, is prima facie evidence of the truth of the 
allegations therein contained, and throws the onus of rebutting 
the same on the persons disputing the claim. 
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In thk Matter ok thk Assigned Estate of 
Philip Levi & Co., ex parte Sarah Levi. 144 

EASEMENTS. —See Kkcustration Act of 1841. 

EJECTMENT.- See Kkal Property Act of 1861 (2) and (3). 

ENDOIlSEMEXr OF WARRANT.- See Habeas Corpus (1). 

ENROLMENT, CEKTIFK ATE UF.-See Power OF Attorney. 

EVIDENCE OF HEIRSHIP. -Ci«r«^or of hUeaUM KUates— Order 
for Cuuoej^ance. The Supreme Court lian no power to order a 
conveyance of the real estate of an intestate, ve.sted in the Curator 
of Intestates' Estates, to one claiming to be heir-at-law, even 
though no adverse claims be set up, until the question of heirship 
has been tried by a jury, and the proper course for such claimant 
is to establish his title in an action of ejectment, or by proceed- 
ings in Equity, when an issue would be directed. 

Affidavits in support of any proceedings before the Supreme 
Court in its Testamentary jurisdiction must, since the Act No. 
11 of 1867, be headed *'In the Supreme Court, Testamentary 
Causes Jurisdiction," and affidavits not so headed cannot lie 
admitted as evidence in such proceedings. 

In re James Whittaker, deceased. 45 

EXECUTION BY ATTORNEY.- -See Division VI. of Insolvent 
Act, 1860. 

SALE BY BAILIFF UNDER.-See Local Courts 

Act, 1860. 

EXEMPTION FROM SERVICE ON JURIES -See Service on 
Juries. 

EX PARTE APPLICATION.— See District Councils Act, 
1858 (1). 

FAILURE TO PROSECUTE OBJECTS FOR WHICH FORMED. 
—See Companies Act, 1864 (1). 

FALSE IMPRISONMENT.— See Police Act, 1869-70. 

FL FA. -See Real Property Act, 1861 (5). 

FORFEITURE OF SHARES.-See Company (2). 

FRAUDULENT APPLICATION. CERTIFICATE ISSUED 
PURSUANT TO.— See Real Property Act, 1861 (1). 

HABEAS COUl^VS.— I. — yon-production of warrant— Imperial 
Statute 6 and 7 Vict. — Local Acts, No. 8 of 1851 and No. 16 of 1864 
— Offtnce Endorsement of Warrant. Habeas Corpus will be gran- 
ted on affidavit that, on demand by prisoner, no warrant for his 
detention has been produced. 

An endorsement of a criminal warrant in New South Wales by 
a South Australian Justice resident there, and made before the 
person to be arrested reaches South Australia, is not such an en- 
dort^ement as is contemplated by Act No. 16 of 1864, and a pri- 
soner detained in this Province on a warrant so endorsed is 
entitled to be discharged. 

The indictable mi^idemeauour within the meaning of Section 1 
of Act No. 16 of 1864 need not be an indictable misdemeanour in 
this Province, but it is sufficient if it be so in the colony where 
such warrant issued. 

/n re J. T. H. West. 84 
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-2 -See Insol\'KNT Act, 1860. 

HEIRSHIP.- See Evidence of Heirship. 

IMPERIAL STATUTE 6 AM) 7 VICT. -See Habeas Corpus. 

IMPRISONMENT, FALSE. -See Police Act, 186970. 

INCREASE OF CAPITAL.— See Companies Act, 1864 (2). 

INJUNCTION ON HEARING INTERLOCUTORY.-See Pol- 
lution OF Stream. 

INSOLVENCY. ACT OF.— See Bill of Sale. 

INSOLVENT ACT, IS60.— I.— Habeas Corpiu— Offence - Warrant. 
The Supreme Court has power to issue a writ of Haheat Corpus. 
uotwithstanding the fact that no rules have been made under Act 
31 of 1855, Clause 16. 

A writ of Habeas Corpus can be granted by a Judge to bring 
up a prisoner impri^^oned for an ofiencc under t)ie Insolvent Act 
of 1860, such imprisonment being not merely in the nature of a 
qualified execution but a punishment for a criminal oifence. 

Where the finding of the Commissioner of Insolvency, and the 
warrant under which the 2>risouer is detained, set forth as the 
grounds of such detention acts, some of which do and some do 
not constitute substantive oflences, the warrant is altogether 
bad, and prisoner entitled to be discharged on Habeas of impri- 
sonment upon final examination. 

A warrant under the Insolvent Act, 1860, under which a 
prisoner was detained, and the finding of the Commissioner on 
which such warrant was founded, set forth, amongst other thiugs, 
that the prisoner did *' falsely pretend,'* &c., but contained no 
allegation of his knowledge of the untruthfulness of such pre- 
tences or of any intention to defraud. 

The warrant also showed, as a cause of imprisonment, other 
offences which were properly charged, and concluded with an 
order for imprisonment for a certain period as a punishment for 
the whole of the oflences, unless the judgment debt should 
sooner Vk3 paid. 

Held.— That no offence of false pretences was disclosed by the 
warrant, and that one offence being improperly charged vitiated 
the whole of the warrant. 

Semble—^]i?it Section 125 of the Insolvent Act, 1860, does not 
contemplate a separate punishment for each offence. 

In Re F. W. G. Fischek, Insolvent. 57 

. 2.— See Division VI. 

INTEREST.— See Division VI. of Insolvent Act, 1860. 

INTERLOCUTORY INJUNCTIONS.— See Pollution of Stream. 

JURIES.— See Service on Juries. 

LACHES.— See Pollution of Stream. 

LANDS CLAUSES CONSOLIDATION, AND THE BURRA 
RAILWAY ACT, 1869.— 2Vna»^ in Tail— Compensation Money. 
A tenant in tail in possession of land taken by the Government 
for railway purposes under the Lands Clauses Consolidation Act 
and Burra Railway Act, 1869, is entitled to the receipt of the 
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whole of the compensation money awarded in respect of the same. 
In the matter of the Will of James Masters, 

DECEASED, AND IN THE MATTER OF THELaNDS 

Clauses Consolidation Act and the Bukra 
Railway Act, 1*69 54 

LEASE, AGREEMENT FOR —See Real Phopertv Act, 18«1 (2). 

FUR TWO YEARS. (3). 

LIMITATIONS, STATUTE OF. -See Division VI. of Insolvent 
Act, 1860. 

LOCAL ACTS Nos. 8 OF 1851 AND 16 OF 1864.— See Habeas 
Corpus (1). 

LOCAL COURTS ACT, lf<m.— Trover— Sale btf Bailiff under 
execution — Claim of third party — Security. Section 144 of the 
Local Courts Act, 1860, provides that where any third person 
shall have any claim to or in respect of any goods or chattels 
taken in execution under the process of any Local Court or in 
respect of the proceeds or value thereof, such claim shall be made 
before the actual sale thereof if the return of the specific goods 
be claimed, or if the claim lie for the proceeds or value thereof, 
then before the amount received under the execution shall have 
been paid over or distributed ; and thereupon it shall be lawful 
for the Clerk of the Court upon the application of the officer , 
charged with the execution of such process to issue a summons. 

Section 145 p ovides the security to be deposited by the claim- 
ant with the bailiff. 

Under execution issued out of a Local Court against the goods 
of A the bailiff seized a horse, the property of B, which was then 
on A's premises B claimed the horse before sale, but neither 
deposited security for the prosecution of his claim nor tendered 
the expense of keeping the horse. • 

The Biiliff proceeded to sell without reference to B's claim. 

Subsequently B obtained possession of the horse and refused 
to deliver it to the purchaser. 

In trover by the purchaser against B, 

Held. — That the property in the horse passed by virtue of the 
sale, and the plaintiff was entitled to recover. 

The counsel for the party at whose instance a case is reserved 
and whose client is unsuccessful in the Court below has the right 
to begin on the argument of the cafec. 

Tothill v. Burnett. 57 
MEASURE OF DAMAGES.— Goocf* received ''for the benefit of all 
concerned,^* Certain bales of wool were shipped on board the 
defendant's barge ** Venus" for dispatch by the ship ** Timam" 
then loading for London. 

Through the negligence of the defendant, portion of these bales 
became submerged on the passage, but were partially recovered 
through the exertions of the plain tiflf's overseer who expressly 
stipulated that they were so to 1m? recovered " for the benefit of 
all concerned." 
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Some time was occupied in recovering and rendering fit for trans- 
port the submerged wool, and while the unsubmerged portion 
reached Goolwa, and was forwarded to London by the * • Timaru" 
as originiilly intended, the submerged portion, or such of it as 
had been recovered, did not arrive in London until some months 
later, when a rise had taken place in the wool market. The con- 
sequence was that this recovered wool realized a higher price 
than that which had arrived by the " Timam.'* 

On the question of the meapure of the damages — 

Held—Per Gwynnk, J., and Wearing, J. (Hanson, C.J., 
diiuntieniJ—Thsii the plaintiffs were entitled to recover the 
value of the lost Imles estimated at the market price of wool at 
Goolwa at the time when they would have arrived but for the 
negligence ot the defendant; and that the defendant was not en- 
titled to be credited on account with the increase of price actually 
realized on the recovered bales over and above what they wouhl 
have realized had they arrived in due course, less the cost of re- 
covering and re-packing the same. 

Miles v. King. 220 
MURDER.- See Act No. 9 of 1859. 

NON.PRODUCTION OF WARRANT. -See Habeas Corpus (1). 

NOTICE.— See Companies Act, 1864 (2). 

OF ACTION.— See Police Act, 186970. 

OFFENCE.— See Habeas Corpus (1). 

Insolvent Act, 1860 (1). 

ONUS OF PROOF.— See Power of Attorney. 

ORDER FOR CONVEYANCE.— See Evidence of Heirship. 

SALE.— See District Councils Act, 1858. 

OWNER— REPUTED OWNER. -See District Councils Acr, 
1858. 

PAYMENT ON ACCOUNT.- See Division VI. of Insolvent 
Act, 1860. 

POLICE ACT, \»69'70.— False Imprisonment— yoHce of Action. A 
South Australian constable arresting a prisoner out of the Pro- 
vince for an offence committed within the Province is in the same 
position as a private person, and is not entitled to notice of 
action under the Police Act, 1869-70. 

Hodgson v. Orr. 273 

POLLUTION OF ^T'R^ AM.— Prescriptive right— Laches-- Acqui- 
escence— Interlocutory Injunctions— Injunctions on hearing. A Bill 
of Complaint filed by a riparian owner, set out, amongst other 
things, that at a period of more than twenty years before the 
institution of this suit the defendant had commenced certain 
wool-washing operations, the effects of which were to pollute the 
stream of the river, but owing to the small extent of such opera- 
tions the pollution had not become sensible until some six years 
previous to the filing of the Bill, when the plaintiff and other 
riparian owners had addressed a circular to the defendants 
requesting that steps might be taken to remedy the evils cpm- 
plained of, and to compensate such riparian owners for the 
damages sustained. 
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To this circular there was no reply, but for some time after- 
wards the nuisance considerably abated, so that the plaintiff re- 
frained from legal proceedings \mti\ compelled to do so by a 
recent renewal of the pollution. 

The. defendant, by his answer, admitted, amongst other things, 
the carrying on the said trade, and aven-ed that he had done so 
for a period of twenty-four years and upwards, but denied that 
the river had been in any way polluted by reason thereof, and 
also denied that there had been any diminution in the work 
carried on after the receipt of the circular before referred to. 

The defendant also claimed a prescriptive right to the use of 
the water for the purposes of his said trade, and set up that the 
plaintiff had deprived himself of all right to relief by his laches. 

His Honor lieing of opinion that the evidence established the 
fact that the river was wholly or in part polluted to the extent 
complained of by the operations of the defendant, 

Held — 1. That the averment of the defendant, in his answer, 
that the river never had been poliiited by him, was inconsistent 
with and negatived any claim by prescription to use the same in 
such manner as to pollute the stream. 

2. That in order to show that tlie plaintiff had, by his laches, 
deprived himself of his claim to relief, it would be necessary to 
prove, not mei-ely that he had failed to prosecute with diligence, 
but that he stood by and allowed the defendant to incurr expense 
without taking steps to prevent his so doing, and that where 
there is a Stahite limiting the time within which proceedings 
might be instituted there might be acquiescence, but there would 
not be laches to deprive a party of his remedy if proceedings were 
taken within the statutory limit. 

P.inciples regulating the granting of interlocutory injunctions 
and injunctions on hearing distinguished. 

3. It is optional with, and not obligatory on the Primary Judge 
to postpone the granting of an injunction until questions of fact 
or title have been decided at law, and the Primary Judge will 
not so postpone except in cases of doubt. 

4. It is no answer to a Bill, praying for an injunction to restrain 
a nuisance, that there are contributors to such nuisance not 
parties to the suit, unless the contributors are acting in concert 
with the defendant. 

5. The pollution of a stream is nn injury to the inheritance in 
respect of which one entitled in reversion to the land through 
which the stream flows is entitled to institute a suit in Equity, 
or to recover damages by action. 

White v. Taylor. 1 

POWER OF ATTORNEY. Section of Land—OnxLH of Proof— Cert i- 
fcate of Enrolment— Description of Atfe*tinq Witness. An attorney 
was duly authorised to execute all deeds necessary to complete 
a sale by his principal to A of a section of land, pursrant to an 
agreement and also to complete any further sales which he 
might be authorised in writing by his principal to effect. 
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The attorney subsequently executed a conveyance in the name 
of his principal to A of a section of land, but there was no written 
authority from his principal to the attorney to sell, nor any 
evidence that the section conveyed was that mentioned in the 
power. 

Held — That the presumption was that the section so conveyed 
was the section referred to in the power of the attorney, and 
the onus of proving to the contrary rested on the person impeach- 
ing such conveyance. 

The certificate of enrolment described the attesting witness 
as " Clerk of the Supreme Court of South Australia," without 
otherwise defining his place of abode. 

Held — That the description of a person in his official capacity 
was a sufficient compliance with Section 21 of the Registration 
Act of 1841. 

Bridgart V Grooves. 277 

PRESCRIPTIVE RIGHT.— See Pollution of Stream. 

PRIMARY JUDGE.— See District Councils Act, 1S58. 

PROOF, ONUS OF.— See Power of Attorney. 

PROPERTY IN GOODS.— See Consignee. 

PROSPECTUS.— See Companies Act, 1864. (3) 

QUALIFICATIONS OF DIRECTORS.— See Companies Act, 
1864. (1) 

REAL PROPERTY ACT, inQh-'l—Certifteate issued pursuant to 
Fraudulent Application. M, the eldest son of a deceased 
registered proprietor, fraudulently applied in the name of his 
father to have certain lands brought under the provisions of the 
Real Property Act, 1861, stating in his declaration in support, 
amongst other things, tliat he was not aware of any mortgage 
other than set forth and stated as follows: — *'That K lent to 
me the sum of £250 sterling on the security of the said piece of 
land, and i hat I have agreed to execute and register a Mortgage 
for the said au'u to the said K or to whom he may desire. 

A Certificate of Title was accordingly issued in the name of 
the deceased proprietor, and on the date when the same was 
issued, M executed in the name of the deceased a Memorandum 
of Mortgage to Der Deutsche Club to secure the sum of £250 
and interest, presumably the same sum expressed in the applica> 
tion to have been advanced by K. 

On bill filed to set aside the CertiBcate and Mortgage, 

Held— That the Lands Titles Commissioners had no power 
under the circumstances to issue the Certificate of Title in the 
name of a dead man. That such Certiticate was, therefore, a 
nullity ; and that the Mortgage, being based on the Certificate, 
fell with it. 

That neither the heir-at-law of the testator, the executors of 
his will, the Registrar-General, nor the Lands Titles Commis- 
sioners, were necessary parties to the above suit. 

That the Court of Equity has concurrent, if not lole jurisdic- 
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tion in cases of fraud arii«ing out of the Real Property Act of 1861. 

Brady v. Brady. 219 

2 — 'Ejectment- Agreement for Lease 

—Tenancy from year to year. In ejectment by the registered 
proprietor of land under the Ileal Property Act, the defendant 
set up that he had entered into possession by virtue of a verbal 
agreement for a lease of ten years from the former registered 
proprietor, and that by virtue of such agreement he became 
tenant from year to year, and was entitled to six months' notice, 
expiring at the time of year wlien his tenancy began. 

Held— following Manning v. Croxaman — That the defendant 
showed no estate or interest in the land valid against the unen- 
cumbered certihcate of the registered proprietor. 

Tranter v. Lord. 81 
-3 — Ejectment— Lease for two years 



— Registration. A, the registered proprietor of certain land 
under the provisions of the Real Property Act, 1861, by a docu- 
ment in the form prescribed by the Act, duly executed but not 
registered, purported to let the same to B for two years, with a 
right of purchase. 

B subsequently became insolvent, but for some time after his 
insolvency continued in possession of the land, and paid rent to A. 

In ejectment by A against B, 

Held— Per Wearing, J.— That the provisions of the Real 
Property Act, 1861, regulating the making and registration of 
leases, do not apply to leases for less than three years, and such 
leases can therefore be created as at Common Law, orally or by 
w^riting, and without registration. 

Per GWYNNE, J.— following Manning v. Grossman ^IhdX a 
lease for less than three years of land under the provisions of 
the above Act cannot be registered, and cannot therefore be 
created, registration being essential to every dealing with any 
interest in land under such Act. 

Per HAI9.S0N, C. J.— That a written demise for less than three 
years of land under the above Act is invalid unless^u the form 
prescribed by the Act, and registeretl ; but entry and payment 
of rent under such void deuiise creates as at Common Law a 
tenancy from year to year. 

That an oral demise of land under the above Act for less 
than three years is good, but the term thereby created is not 
assignable. 

BUCKETT V. KNOBBE. 86 

4— See Registration Act of 1841.. 



'^—Transfer by Sheriff— Fi fa. The 



Sheriff has no power to convey or transfer to the purchasers 
of land under the Real Property Act of 1861 sold by him b}' 
virtue of a writ of Jifa, 

And per Wearing, J., <J«««r^.— Whether he has power to sell 
land under that Act ? 

Palmer v. Andrews. 280 

R]tol8TRATI0N ACT OF 1841.— JK^ai Property Act of 1861— 
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Scuements—Caveating capacity. In accordance with the Regis- 
tration Act of 1841, priority of registration to create priority 
of title must be by memorial as provided by such Act ; and a 
registration under the Real Property Act is not such a registra- 
tion as to give priority over a prior unregistered instrument. 

There may be rights of way and other easements existent in 
respect of land under the Real Property Act of 1861, though such 
rights of way and easements do not appear on the register or 
certificate of title. 

The owner of an easement has no caveating power, and semhle 
easements are not in any way subject to the operation of the 
Real Property Act. 

A and B (the mortgagors) and C (the mortgagee) of a section 
of land by indenture duly executed, but not fully attested, 
granted a rigtit of way over the same to B. Subsequently C 
re-conveyed to A and B without mention of the right of way, 
and A and B applied to have the land brought under the provi- 
sions of the Real Property Act of 1861, and a clean certificate 
of title in their names was accordingly issued. 

The land was afterwards mortgaged by A and B, and sold by 
the mortgagee to the defendant but neither in the application 
nor in the certificate of title issued pnrsnant thereto, nor in any 
of the subsequent dealingR, was any mention made of the right 
of way. 

On action for obstructing the way, 

Held— 1. That there had been no registration within the 
meaning the Registration Act of 1841, such as to destroy the 
right of way vested in the plaintiffs. 

2.— That the certificate of title was evidence only that the 
person named therein as proprietor held the land subject to such 
encumbrances, liens, and interests, as were notified thereon, 
but that easements did not come within any of these definitions, 
and, consequently, there might be a right of way not so notified. 

Lean v. Maurice, 119 
See Real Property Act of 1861 (3). 



REPUTED OWNER.— See District Councils Act, 1858 (1) 
and (2). 

SALE.— See Bill of Sale. 

SALE BY BAILIFF UNDER EXECUTION.— See Local Courts 

Act, 1860. 
SECTION OF LAND.— See Power of Attorney. 
SECURITY.— See Local Courts Act, 1860. 
SERVICE ON JURIES. —Conttul— Exemption— A Consul of a foreign 

power resident in this Province cannot by virtue of his status 

claim exempcion from service on Juries under the existing 

Jury Act. 

In re Stanlkv. oS 
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SHARES, FORFEITURE OF.- See Company (2). 

SUBSCUIFTION FOR.— See Companies Act, 1864 (1) 

SHERIFF, TRANSFER BY.— See Real Propekty Act, 1861 (6) 

SPECIA). GENERAL RESOLUTION.— See Company (1). 

STATUTE OF LIMITATIONS.- See Division VL of Insolvent 
Act. 1860. 

STREAM —See Pollution of Stream. 

SUBSCRIPTION FOR SHARES.— See Companies Act, 1864 (1.) 

TENANCY FROM YEAR TO YEAR.— See Real Property Act, 
1861 (2). 

TENANT IN TAIL.— See Lands Clauses Consolidation. 

TRANSFER BY SHERIFF.— See Real Property Act, 1861 (5). 

TROVER.-See Local Courts Act, 1860. 

TRUSTEE.— See Division VI. of Insolvent Act, 1860. 

WAUUANT.— See Insolvent Act, 1860 (1). 

, — , e'NDORSEMENT of.— See Habeas Corpus (1). 

WILL,— Construction. A testator by his will directed that certain 
property should at the expiration of an outstanding term be sold 
and the proceeds divided amongst three grandsons ; the wife of 
testator in the meantime to receive the rent payable under the 
lease, and afler her death the grandsons in equal shares. The 
testator directed his executors to divide his residuary personal 
estate "equally l)etween his four grandchildren thereinbefore 
mentioned, liis two daughters, and his wife." 

As a matter of fact there were five grandchildren previously 
mentioned in the will. 

Held. First— That the property under lease Viefore referred 
to pasFcd to.tlie executors. 

Second -That all the grandchildren shared in the residuary 
personalty. 

Third— That the residuary personalty was to be divided 
amongst the beneficiaries per capita as tenants in common. 

Moore v. Dolahan. 

WINDING-UP COMPULSORY.— See Companies Act, 1860(1). 



WiLI.IAM KYKFIN TJI.»\I1S, PRIMER. GRKNFELL STREET, AORLAIUR. ^j 
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